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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

STATE OF TEXAS, gx reL
Attorney General D A N MORALES,

STATE OF ARKANSAS, exrel.
Attorney General WINSTON BRYANT,

§
§
§
§
§
§
§
§
§
§ -'
§
§
§
§

STATE OF CALIFORNIA, ex rgl.
Attorney General DANIEL E. LUNDGREN,

§
§
§

STATE OF ALABAMA, gx rgL
Attorney General BILL PRYOR,
STATE OF ALASKA, gx rgl.
Attorney General BRUCE M. BOTELHO,
STATE OF ARIZONA, exrel.
Attorney General GRANT WOODS,

§

STATE OF COLORADO, exrel.
Attorney General GALE A. NORTON,

§
§
§
§
§

STATE OF CONNECTICUT, ex rej.
Attorney General RICHARD BLUMENTHAL,

§

STATE OF DELAWARE, exrel.
Attorney General M. JANE BRADY,

§
§

DISTRICT OF COLUMBIA, ex rd.
Corporation Counsel CHARLES F. C. RUFF,

§
§
§

STATE OF GEORGIA, ex rel.
Attorney General MICHAEL J. BOWERS,

§
§

§
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STATE OF HAW AH, gx rgL
Attorney General MARGERY S. BRONSTER,
STATE OF IDAHO, gx rgl.
Attorney General ALAN G. LANCE,

§
§
§
§
§

STATE OF ILLINOIS, gx rgl.
Attorney General JIM RYAN,

§
§

STATE OF INDIANA, gx rgl.
Attorney General JEFFREY A. MODISETT,

§
§
§

§

STATE OF LOUISIANA, ex r e l
Attorney General RICHARD P. IEYOUB,

§
§
§
§
§
§
§
§
§
§
§
§

STATE OF MAINE, ex reL
Attorney General ANDREW KETTERER,

§
§

STATE OF IOWA, g x ig l.
Attorney General THOMAS J. MILLER,
STATE OF KANSAS, ex rgl.
Attorney General CARLA J. STOVALL,
COMMONWEALTH OF KENTUCKY, gx rgl.
Attorney General A. B. CHANDLER, m ,

§

§
§
§
§
COMMONWEALTH OF MASSACHUSETTS, ex rel. §
Attorney General SCOTT HARSHBARGER,
§
§
STATE OF MICHIGAN, gx rel.
§
Attorney General FRANK J. KELLEY,
§
§
STATE OF MINNESOTA, ex r e l
§
Attorney General HUBERT H. HUMPHREY HI, §

STATE OF MARYLAND, ex rel.
Attorney General J. JOSEPH CURRAN, JR.,
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STATE OF MISSISSIPPI, gx rgl.
Attorney General MIKE MOORE,

§
§
§

STATE OF MISSOURI, gx rgl.
Attorney General JEREMIAH W. (JAY) NIXON,
STATE OF MONTANA, gx rd.
Attorney Gneral JOSEPH P. MAZUREK,

§
§
§
§
§
§

STATE OF NEBRASKA, e x r d .
Attorney General DON STENBERG,

§
§
§

STATE OF NEVADA, gx rd.
Attorney General FRANKIE SUE DEL PAPA,

§
§
§
§
§
§
§
§

STATE OF NEW HAMPSHIRE, gx re].
Attorney General JEFFREY R. HOWARD,
STATE OF NEW JERSEY, ex rel
Attorney General PETER VERNIERO,

§

STATE OF NEW MEXICO, ex rel
Attorney General TOM UDALL,

§
§

STATE OF NEW YORK, ex rel.
Attorney General DENNIS C. VACCO,

STATE OF NORTH DAKOTA, exrel.
Attorney General HEIDI HETTKAMP,

§
§
§
§
§
§
§
§

STATE OF OHIO, ex rel.
Attorney General BETTY D. MONTGOMERY,

§
§

§

STATE OF NORTH CAROLINA, exreL
Attorney General MICHAEL F. EASLEY,

§
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STATE OF OKLAHOMA, S i islAttorney General W. A. DREW EDMONDSON,
STATE OF OREGON, gx rsl.
Attorney General HARDY MYERS,

§
§
§
§
§
§

COMMONWEALTH OF PENNSYLVANIA, gx rgl.
Attorney General D. MICHAEL FISHER,

§
§

§
COMMONWEALTH OF PUERTO RICO, ex rd. §
Attorney General JOSE FUENTES AGOSTINI,
§
§
§
§

STATE OF RHODE ISLAND, gx rd.
Attorney General JEFFREY B. PINE,

§

STATE OF SOUTH CAROLINA, e x r d .
Attorney General CHARLES MOLONY CONDON,

§
§
§

STATE OF SOUTH DAKOTA, exrel.
Attorney General MARK W. BARNETT,
STATE OF TENNESSEE, ex rd.
Attorney General CHARTP S W. BURS ON,

§
§
§
§
§

STATE OF UTAH, exrel.
Attorney General JAN GRAHAM,

§
§
§

STATE OF VERMONT, ex rd.
Attorney General JEFFREY L. AMESTOY,

§
§
§

STATE OF WASHINGTON, ex rel.
Attorney General CHRISTINE O. GREGOIRE,

§
§
§
§
§
§

STATE OF WEST VIRGINIA, ex rel.
Attorney General DARRELL V. McGRAW, JR.,

§
§

COMMONWEALTH OF VIRGINIA, exrel.
Attorney General JAMES S. GILMORE, HI,

§

§
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STATE OF WISCONSIN, £* I£lAttorney General JAMES E. DOYLE,

§
§
§
§
§

STATE OF WYOMING, ex rg}.
Attorney General WILLIAM U. HILL,

§
§
§
§
§
§
§
§

Plaintiffs,
v.
Zeneca Inc.,
Defendant.

COMPLAINT
I.

SUMMARY OF COMPLAINT
The Plaintiffs STATES OF TEXAS, ALABAMA, ALASKA, ARIZONA, ARKANSAS,
CALIFORNIA, COLORADO, CONNECTICUT, DELAWARE, GEORGIA, HAWAII, IDAHO,
ILLINOIS, INDIANA, IOWA, KANSAS, KENTUCKY, LOUISIANA, MAINE, MARYLAND,
MASSACHUSETTS, MICHIGAN, MINNESOTA, MISSISSIPPI,

MISSOURI, MONTANA,

NEBRASKA, NEVADA, NEW HAMPSHIRE, NEW JERSEY, NEW MEXICO, NEW YORK,
NORTH CAROLINA, NORTH DAKOTA, OHIO, OKLAHOMA, OREGON, PENNSYLVANIA,
RHODE ISLAND,

SOUTH CAROLINA,

SOUTH

DAKOTA, TENNESSEE,

UTAH,

VERMONT, VIRGINIA, WASHINGTON, WEST VIRGINIA, WISCONSIN, and WYOMING,
and the DISTRICT OF COLUMLA and PUERTO RICO ("the States") bring this action in their
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sovereign capacities, and as parens patriae on behalf o f the general welfare and economy o f each
o f their states, against Defendant Zeneca Inc., formerly ICI AMERICAS INC., (“Zeneca" or
“Defendant”) and unnamed co-conspirators as set forth below to secure injunctive relief, restitution,
and civil penalties for Zeneca’s violations o f the antitrust laws o f the United States and the antitrust
and unfair competition or related laws o f the States. Plaintiffs allege that Zeneca, as a manufacturer
o f certain agricultural crop protection chemicals, entered into arrangements for the distribution of
those chemicals pursuant to which it and its unnamed co-conspirators fixed the prices at which its
distributors resold such chemicals to retail dealers, farmers, growers, and others, including some or
all o f the States bringing this action.

n.
JURISDICTION AND VENUE
1.

This Complaint is filed and the jurisdiction and venue o f the Court are invoked under the

provisions o f 28 U.S.C. §§ 1331 and 1337 and 15 U.S.C. § 26 to obtain injunctive relief based upon
Defendant’s contracts, combinations, and conspiracies to fix prices in violation o f Section 1 o f the
Sherman Act, 15 U.S.C. § 1.
2.

The Defendant is found or resides, and does business in the State o f Texas, as well as in

each o f the plaintiff States bringing this action.
3.

Venue is proper in this district under Section 12 o f the Clayton Act, 15 U.S.C. § 22 and 28

U.S.C. § 1391(b) and (c), because Defendant is found, resides, or does business within the Northern
District o f Texas and because the claims alleged arose, in part, in this judicial district.
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4.

The Complaint also alleges violations o f the following state antitrust and/or unfair

competition and related laws, and seeks both injunctive relief and restitution, as well as civil
penalties based on these claims:

Texas Free Enterprise and Antitrust Act o f 1983, Tex. Bus. and

Com. Code § 15.01 s i seq.; Code o f Alabama, §§ 8-10-1 s i ££q. (1975); Alaska Restraint o f Trade
Act, AS §§ 45.50.562 et seq.. Arizona Uniform State Antitrust Act, A.R.S. § 44-1402 et seq.;
Arkansas Unfair Practices Act, Ark. Code Ann. § 4-75-309; California’s Cartwright Act, Cal. Bus.
& Prof. Code §§ 16720 et seq.: California’s Unfair Competition Act, Cal. Bus. & Prof. Code §§
17200 et seq.; Colorado Antitrust Act o f 1992, § 6-4-104, Colo. Rev. Stat. (1992); Connecticut
Antitrust Act, Conn. Gen. Stat. §§ 35-24 et seq.: Delaware Antitrust Act, 6 Delaware Code Chapter
21; District o f Columia Antitrust Act, D.C. Code Ann. § 28-4502 (1981); Official Code o f Georgia
Annotated § 13-8-2;

Georgia Fair Business Practices Act, OCG § 10-1-390; Hawaii Revised

Statutes §§ 480-2 and 480-4; Idaho Antitrust Law, Idaho Code §§ 48-101 et seq.; Idaho Consumer
Protection Act, Idaho Code § 48-603(18); Illinois Antitrust Act, 740 ILCS 10/1 e t seq.; Indiana
Code §§ 24-1-1-1 et seq.; Iowa Competition Law, Iowa Code chapter 553; Kansas Statutues
Annotated §§ 50-101 et seq.; Kentucky Consumer Protection Act, KRS §§ 367.170 and 367.175;
Louisiana Revised Statutues 51:121 et seq.; Maine Revised Statutes Annotated, Tit. 10 §§ 1101 et
seq.:

Maryland Antitrust Act, Md. Comm. Law Code Ann. 11-201, et seq.; Massachusetts
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Consumer Protection Act, Mass. Gen. L. c. 93A §§ 1 et seq., Massachusetts Antitrust Act, Mass.
Gen. L.c. 93 §§ 1 §1 seq.; Michigan Antitrust Reform Act (MARA), Mich. Comp. Laws Ann. §§
445.771 et seq: Michigan Statutes Annotated 28.70(1) el seq.: Minnesota Antitrust Law o f 1971,
Minn. Stat. §§ 325D.49 - 325D.66; Mississippi Code Annotated §§ 75-21-1 et seq.; Missouri
Antitrust Law, Mo. Rev. Stat. §§ 416.011 et seq (1994).; Missouri Merchandising Practices Act,
M o. Rev. Stat., §§ 407.010 et seq (1994).; Montana Code Annotated § 30-14-205; Nebraska
Consumer Protection Act, Neb. Rev. Stat. §§ 59-1601 - 59-1623 (1993); Nevada Unfair Trade
Practice Act, Nev. Rev. Stat. Chapter 598A; New Hampshire Revised Statutues Annotated Ch. 356;
N e w Jersey Antitrust Act, N.J.S.A. 56:9-1 et seq.: N ew Mexico Antitrust Act, §§ 57-1-1 et seq.
N M S A 1978 (1995 Repl.); N ew York’s Donnelly Act, N.Y. Gen. Bus. Laws §§ 340 et seq.
(M cKinney 1988); North Carolina General Statutes §§ 75-1, 75-1.1, and 75-2; North Dakota’s
Uniform State Antitrust Act, N.D. Cent. Code §§ 51-08.1-01 et seq.; Ohio’s Valentine Act, Ohio
Rev. Code §§ 1331.01 et seq.; Oklahoma Statutues tit. 79 §§ 1 et seq.; Oklahoma Statutes tit. 15,
Supp. 1996, § 753(20); Oregon Revised Statutes § 646.725; Pennsylvania__________ ; Puerto
R ico’s Anti-Monopoly Act o f 1964, P.R. Laws Ann. tit. 10 §§ 257 et seq.: Rhode Island Antitrust
Act, R.I. Gen. Laws § 6-36-6; South Carolina Code o f Laws §§ 39-3-10 et seq.; South Dakota
Codified Laws ch. 37-1; Tennessee Antitrust Act, Term. Code Ann. §§ 47-25-101 et seq.; Tennessee
Consumer Protection Act, Term. Code Ann. §§ 47-18-101 et seq.;Utah Antitrust Act, Utah Code
Ann. §§ 76-10-911 et seq. (1979, as amended); Vermont Consumer Fraud Act, 9 V SA § 2451 et
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seq.: Virginia Antitrust Act, Va. Code §§ 59.1-9.1 st seq.; Washington Consumer Protection Act,
RCW 19.86; West Virginia Antitrust Act, W. Va. Code §§ 47-18-1 et §eq.; West Virginia Consumer
Credit and Protection Act, W.Va. Code §§ 46A-1-101 et seq.;

Wisconsin Trusts and Monoplies

Law, §§ 133.03(1), 133.16, Wis. Stats.; Wyoming Statutes §§ 40-4-101 et §eq. All claims under
federal and state law are based upon a common nucleus o f operative facts such that the entire action
com m enced by this Complaint constitutes a single case which would ordinarily be tried in one
judicial proceeding.
5.

This Court has pendent jurisdiction over the claims based upon State law. 28 U.S.C. §

1367(a). Pendent jurisdiction would avoid unnecessary duplication and multiplicity o f actions, and
should be exercised in the interests o f judicial economy, convenience and fairness.
III.
DEFINITIONS
6.

As used herein:
a.

“Crop Protection Chemicals” (hereinafter “CPC”) shall mean chemical products

that are used, among other things, to control or eliminate unwanted disease, insects, plants, fungus,
and rodents around crops, including, but not limited to, those crop protection chemicals covered
either by Zeneca’s stewardship bonus programs or by manufacturers’ various margin maintenance
programs and policies as those programs and policies are defined herein.
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b.

“Distributor” shall mean a business entity that purchases CPC from a

manufacturer, including Zeneca, for resale to retail dealers, farmers, growers, or others, including
governmental entities; a single distributor may be integrated, usually through separate corporate
divisions, in reselling CPC at both the wholesale and retail levels.
c.

“Gross margin” as used and defined by Zeneca for purpose o f its stewardship

bonus programs, shall mean and is calculated as the net resale price o f the CPC (as defined below),
minus the wholesale price o f the CPC (taking into account discounts and other price terms o f sale)
that was paid by the distributor, divided by the net resale price.
d.

“Manufacturer” shall mean a manufacturer or producer o f CPC that sells to

distributors, retail dealers, and/or agricultural cooperatives.
e.

“Margin Maintenance Policy” and “Margin Maintenance Program” mean any

marketing program, sales program, marketing policy and/or sales policy in which a manufacturer
and a distributor o f CPC agree that the distributor will be paid a specific rebate on certain CPC that
are resold by the distributor: (1) at or above a qualifying price or price level specified by a
manufacturer; or (2) at or above a qualifying minimum markup or “gross margin” percentage
specified by a manufacturer.
f.

“Net resale price” shall mean the f.o.b. delivered resale price o f the CPC sold

by the distributor, taking into account returns, discounts for cash, blanket credit memos, rebates,
free equipment, or other equipment unsupported by a bona fide lease or purchase order, trips,
free product, and all other discounts, incentives and other value given by the distributor to its
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customer which result in a reduction o f the true bottom line price actually charged to the
customer.
g.

“Qualifying Price” shall mean any CPC resale price, price level, minimum

price markup or gross margin upon which Zeneca conditioned payments o f its rebates to distributors
under the Zeneca stewardship bonus programs.
h.

“Rebate” shall mean a payment o f money by a manufacturer to a distributor

which was (1) pursuant to the distributor’s agreement with and participation in a manufacturer’s
margin maintenance policy or program or Zeneca’s stewardship bonus program, and; (2)
conditioned upon the distributor’s resale o f CPC at or above the manufacturer’s qualifying price in
its policy or program.
i.

“Relevant Period” shall mean the period during which any Zeneca

stewardship bonus program was in effect commencing at least sometime in 1986 and continuing
through December 31, 1993.
j.

“Resale Price” shall mean any price, price floor, price ceiling, price range or

any mark-up formula or margin o f profit used by any distributor for the resale pricing o f any
CPC to dealers, farmers, growers or other purchasers, including government entities.
k.

“States” shall mean those States, by and through their Attorneys General, who

are signatories to this Complaint and who are bringing this action in their sovereign capacities,
and as parens patriae on behalf o f the general welfare and economy o f each o f their States.
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1.

“Zeneca” shall mean Zeneca Inc., formerly ICI Americas Inc., including its

affiliates, direct and indirect parents, subsidiaries, divisions and other organizational units o f any
kind that sold CPC; their successors and assigns; their officers, directors, employees; and, to the
extent acting at their direction and on their behalf, their agents, representatives and other
persons.
IV.
PLAINTIFFS
7.
Connecticut,

The States o f Texas, Alabama, Alaska, Arizona, Arkansas, California, Colorado,
Delaware, Georgia, Hawaii, Idaho, Illinois, Indiana,

Louisiana, Maine, Maryland, Massachusetts,

Iowa, Kansas,

Kentucky,

Michigan, Minnesota, Mississippi,

Missouri,

Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina,
South Dakota, Tennessee, Utah, Vermont, Virginia,

Washington, West Virginia, Wisconsin,

Wyoming and the District of Columbia and Puerto Rico by and through their Attorneys General, or
other authorized official, bring this action in their sovereign capacities and as parens patriae on
behalf o f the general welfare and economy o f each o f their states to enforce federal and state laws
that Zeneca has violated.
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V.
DEFENDANT
8.

Zeneca is a corporation organized, existing and doing business under and by virtue o f

the laws o f the State o f Delaware, and has its principal place o f business at Wilmington, Delaware.
9.

Zeneca is now and for some time has been engaged in the manufacturing, offering for

sale, sale and distribution o f CPC to distributors located throughout the United States, including the
State o f Texas.
v i.

CO-CONSPIRATORS
10.

Various distributors o f Zeneca known and unknown to Plaintiffs and not named as

defendants herein, have participated as co-conspirators with Zeneca in the violations alleged in this
Complaint and have performed acts and made statements in furtherance thereof.

vn.
TRADE AND COMMERCE
11.

During the relevant time period, Zeneca manufactured CPC in the State o f Delaware and

elsewhere and sold them to distributors in each o f the states bringing this action. These CPC are
used principally by farmers or growers for crop protection, as well as by states or other
governmental entities for insect control or control of unwanted plants.
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12.

The activities o f Zeneca and distributors in distributing and selling Zeneca CPC were in

the regular, continuous and substantial flow o f interstate commerce, and have had a substantial effect
upon interstate commerce. Each year during the relevant time period, Zeneca has sold several
hundreds o f millions o f dollars o f CPC throughout the United States.
13.

The activities o f Zeneca and distributors in distributing and selling Zeneca CPC were in

the regular, continuous and substantial flow o f trade and commerce within each o f the Plaintiff
States, and have had a substantial effect upon such intrastate trade and commerce. Each year during
the relevant time period, Zeneca has sold at least several thousands, if not millions, o f dollars o f
CPC within each o f the Plaintiff States.

vni.
FIRST CLAIM FOR RELIEF
14.

Beginning on a date uncertain but at least as early as 1986 and continuing through

December 31, 1993, Zeneca adopted one or more national marketing programs pursuant to which
it entered into separate unlawful contracts, combinations and conspiracies with each o f its
distributors o f CPC, in restraint o f interstate trade and commerce and in violation o f Section 1 o f the
Sherman Act, 15 U.S.C. § 1. Said contracts, combinations, and conspiracies established minimum
resale prices to be charged by distributors when reselling CPC, and may resume at any time unless
the relief prayed for hereinafter is granted.
15.

Each contract, combination and conspiracy consisted o f a continuing agreement,

understanding or concert o f action between defendant and a distributor, the substantial terms o f
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which were to fix, raise, maintain and stabilize the resale price o f Zeneca’s CPC that were sold to
retailers, farmers, growers and other purchasers.
16.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

effectuated, in part, through written contracts between Zeneca and distributors selling Zeneca CPC.
17.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

further effectuated, in part, through national and regional committee meetings, club meetings, and task
force meetings among unnamed distributors o f Zeneca CPC. These committee, club and task force
meetings were commonly known and referred to as “Zeneca Executive Club” meetings and “Zeneca
Distributor Task Force” meetings and were held, endorsed, encouraged and facilitated by Zeneca.
18.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

implemented and carried out through the Zeneca stewardship programs, but were in substance and
effect used and designed to restrict the pricing independence o f the distributors so that they would
adhere to the qualifying price schedules specified by Zeneca within the stewardship programs.
19.

For the purpose of forming, effectuating and furthering the conspiracies, Zeneca and its co-

conspirators did those things which they combined, agreed and conspired to do, including, among other
things, the following:
a.

Zeneca imposed mandatory stewardship bonus programs on all distributors that

wanted to sell Zeneca CPC. Before a distributor could sell any Zeneca CPC, a distributor was required
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to enter into a contract with Zeneca in which the distributor agreed to participate in Zeneca's stewardship
bonus programs.
b.

Within these mandatory stewardship bonus programs, Zeneca created a pricing

structure for the sale and resale o f CPC that was both supported and enforced by a rebate or bonus
system. The pricing structure was supported by the payment o f rebates/bonuses to distributors who
resold CPC at or above the qualifying price; the pricing structure was enforced by the withhold and/or
threat o f withhold o f a rebate for distributors failing to price at or above the Zeneca qualifying price.
c.

Zeneca and each distributor agreed, formally and in writing, as part o f the

stewardship bonus programs, that Zeneca would pay a rebate or stewardship bonus to the distributor for
only those sales o f CPC that were resold by the distributor at or above the Zeneca qualifying price.
d.

Zeneca and each distributor further agreed, formally and in writing as part o f

the stewardship bonus programs, that rebates to distributors would be withheld on all sales o f CPC
below the qualifying price, regardless o f the price gap between the qualifying price and the discounted
resale price on each CPC.
e.

Zeneca used the stewardship bonus programs to force adherence to the

qualifying pricing structure by creating a wholesale and resale pricing structure wherein the rebate paid
to each distributor became crucial to that distributor’s success.
f.

Zeneca and each distributor further agreed, formally and in writing as part o f

the stewardship bonus programs, that the distributor’s resale prices on all Zeneca CPC would be subject
to audit by Zeneca to ensure the accuracy o f sales and pricing information that the distributor reported
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to Zeneca. Zeneca did audit distributors to determine whether the distributors’ reported sales had, in
fact, been made at or above the qualifying prices.
g.

Zeneca and each distributor further agreed, as part o f the stewardship bonus

programs, that Zeneca should and would increase enforcement efforts, including increasing the number
and frequency o f audits, in order to reduce cheating on the Zeneca stewardship bonus programs and
obtain a higher percentage o f adherence among distributors to the Zeneca qualifying price structure.
h.

Zeneca permitted and encouraged distributors to report to Zeneca any

distributors who were believed to have been cheating on the Zeneca stewardship bonus programs.
Cheating occurred when a distributor resold CPC below the Zeneca qualifying prices but reported the
resale at or above the qualifying price in order to receive the rebate.
i.

Zeneca held, facilitated and/or attended Zeneca Executive Club meetings and

Zeneca Distributor Task Force Meetings at which unnamed distributors discussed the Zeneca
stewardship/bonus programs with each other and with Zeneca employees. These discussions included,
without limitation, the proposed prices and margins on Zeneca CPC under the stewardship bonus
programs, increased enforcement and auditing by Zeneca under the stewardship bonus programs to
ensure more distributors adhered to the Zeneca minimum qualifying price schedules, and renewed
commitments by the co-conspirators to the Zeneca stewardship bonus programs.
j.

Zeneca sought

and received assurances from

unnamed distributors that they

support and would continue to support in the future the Zeneca stewardship bonus programs by selling
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the CPC at or above the Zeneca qualifying prices, by complying with the Zeneca audit procedures, and
by responding and adhering to increased measures to police the stewardship bonus programs in order
to reduce the number o f violations under these programs.
20.

The aforementioned acts and practices by Zeneca were in violation o f Section 1 o f the

Sherman Act, 15 U.S.C. § 1.
IX.
SECOND CLAIM FOR RELIEF
21.

Plaintiff State o f Texas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
22.

The aforementioned practices by Zeneca were in violation o f the Texas Free Enterprise

and Antitrust Act o f 1983, Tex. Bus. and Com. Code § 15.01 et seq.
X.
THIRD CLAIM FOR RELIEF
23.

Plaintiff State o f Alabama repeats and realleges each and every allegation contained in

Paragraph 1-19 with the same force and effect as if set forth in fill herein.
24.

The aforementioned practices by Zeneca were in violation o f Code o f Alabama, § § 8-10-

1 et seq. (1975).
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XI.
FOURTH CLAIM FOR RELIEF
25.

Plaintiff State o f Alaska repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
26.

The aforementioned practices by Zeneca were in violation o f the Alaska Restraint o f

Trade Act, AS §§ 45.50.562 §t seq.
XII.
FIFTH CLAIM FOR RELIEF
27.

Plaintiff State o f Arizona repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
28.

The aforementioned practices by Zeneca were in violation o f the Arizona Uniform State

Antitrust Act, A.R.S. §§ 44-1402 et seq.

xm.
SIXTH CLAIM FOR RELIEF
29.

Plaintiff State o f Arkansas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in foil herein.
30.

The aforementioned practices by Zeneca were in violation o f the Arkansas Unfair

Practices Act, Ark. Code Ann. § 4-75-309.
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XIV.
SEVENTH CLAIM FOR RELIEF
31.

Plaintiff State o f California repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
3 2.

The aforementioned practices by Zeneca were in violation o f California’s Cartwright Act,

Cal. Bus. & Prof. Code §§ 16720 et seq., and California’s Unfair Competition Act, Cal. Bus. &
Prof. Code §§ 17200 et seq.
XV.
EIGHTH CLAIM FOR RELIEF
33.

Plaintiff State o f Colorado repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
34.

The aforementioned practices by Zeneca were in violation o f the Colorado Antitrust Act

o f 1991, § 6-4-104, Colo. Rev. Stat. (1992).
XVI.
NINTH CLAIM FOR RELIEF
35.

Plaintiff State o f Connecticut repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
36.

The aforementioned practices by Zeneca were in violation o f the Connecticut Antitrust

Act, Conn. Gen. Stat. §§ 35-24 et seq.
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XVII.
TENTH CLAIM FOR RELIEF
37.

Plaintiff State o f Delaware repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
3 8.

The aforementioned practices by Zeneca were in violation o f the Delaware Antitrust Act,

6 Delaware Code Chapter 21.
XVIII.
ELEVENTH CLAIM FOR RELIEF
39.

\=

^

Plaintiff District o f Columbia repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
40.

The aforementioned practices by Zeneca were in violation o f the District o f Columbia

Antitrust Act, D.C. Code Ann. § 28-4502 (1981).
XIX.
TWELFTH CLAIM FOR RELIEF
41.

Plaintiff State o f Georgia repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
42.

The aforementioned practices by Zeneca were in violation o f Official Code o f Georgia

Annotated § 13-8-2, and the Georgia Fair Business Practices Act, OCG § 10-1-390.
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XX.
THIRTEENTH CLAIM FOR RELIEF
43.

Plaintiff State o f Hawaii repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein
44.

The aforementioned practices by Zeneca were in violation o f Hawaii Revised Statutes

§§ 480-2 and 480-4.
XXI.
FOURTEENTH CLAIM FOR RELIEF
45.

Plaintiff State o f Idaho repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in filli herein.
46.

The aforementioned practices by Zeneca were in violation o f the Idaho Antitrust Law,

Idaho Code §§ 48-101 et seq.. and the Idaho Consumer Protection Act, Idaho Code § 48-603(18).

xxn.
FIFTEENTH CLAIM FOR RELIEF
47.

Plaintiff State o f Illinois repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in filli herein.
48.

The aforementioned practices by Zeneca were in violation o f the Illinois Antitrust Act,

740 ILCS 10/let seq.
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XXIII.

SIXTEENTH CLAIM FOR RELIEF
49.

Plaintiff State o f Indiana repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
50.

The aforementioned practices by Zeneca were in violation o f Indiana Code §§ 24-1-1-1

et seq.
XXIV.
SEVENTEENTH CLAIM FOR RELIEF
51.

Plaintiff State o f Iowa repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
52.

The aforementioned practices by Zeneca were in violation o f the Iowa Competition Law,

Iowa Code chapter 553.
XXV.
EIGHTEENTH CLAIM FOR RELIEF
53.

Plaintiff State o f Kansas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
54.

The aforementioned practices by Zeneca were in violation o f Kansas Statutes Annotated

§§ 50-101 et seq.
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XXVI.
NINETEENTH CLAIM FOR RELIEF
55.

Plaintiff Commonwealth o f Kentucky repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
56.

The aforementioned conspiracy by defendant and its co-conspirators was in violation o f

Kentucky Consumer Protection Act, KRS §§ 367.170 and 367.175.

xxvn.
TWENTIETH CLAIM FOR RELIEF
57.

%

Plaintiff State o f Louisiana repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in foil herein.
58.

The aforementioned practices by Zeneca were in violation o f Louisiana Revised Statutes

51:121 et seq.

xxvrn.
TWENTY-FIRST CLAIM FOR RELIEF
59.

Plaintiff State o f Maine repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same and force and effect as if set forth in foil herein.
60.

The aforementioned practices by Zeneca were in violation o f Maine Revised Statutes

Annotated, Tit. 10 §§ 1101 et seq.
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XXIX.
TWENTY-SECOND CLAIM FOR RELIEF
61.

Plaintiff State o f Maryland repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in hill herein.
62.

The aforementioned practices by Zeneca unreasonably restrained trade or commerce in

Maryland, in violation o f the Maryland Antitrust Act, Md. Com. Law Code Ann. 11-201 et seq.
XXX.
TWENTY-THIRD CLAIM FOR RELIEF
63.

•;

Plaintiff Commonwealth o f Massachusetts repeats and realleges each and every

allegation contained in paragraphs 1-19 with the same force and effect as if set forth in full herien.
64.

The aforementioned practices by Zeneca were in violation o f the Massachusetts

Consumer Protection Act, Mass. Gen. L. c. 93A §§ 1 et seq.; Massachusetts Antitrust Act, Mass.
Gen. L. c. 93 §§ 1 et seq.
XXXI.
TWENTY-FOURTH CLAIM FOR RELIEF
65.

Plaintiff State o f Michigan repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
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66.

The aforementioned practices by Zeneca were in violation o f the Michigan Antitrust

Reform Act (MARA), Mich. Comp. Laws Ann. §§ 445.771 gl §gq., and Michigan Statutes
Annotated 28.70(1) gl seq.
XXXII.
TWENTY-FIFTH CLAIM FOR RELIEF
67.

Plaintiff State o f Minnesota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in filli herein.
68.

The aforementioned practices by Zeneca were in violation o f the Minnesota Antitrust

Law o f 1971, Minn. Stat. §§ 325D.49 - 325D.66.
XXXIII.
TWENTY-SIXTH CLAIM FOR RELIEF
69.

Plaintiff State o f Mississippi repeats and realleges each and every allegation contained

in paragraphs 1-19 within the same force and effece as if set forth in full herein.
70.

The aforementioned practices by Zeneca were in violation o f Mississippi Code Annotated

§§ 75-21-1 et seq.
XXXIV.
TWENTH-SEVENTH CLAIM FOR RELIEF
71.

Plaintiff State o f Missouri repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
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72.

The aforementioned practices by Zeneca were in violation o f the Missouri Antitrust Law,

Mo. Rev. Stat. §§ 416.011 et seg. (1994), and the Missouri Merchandising Practices Act, §§ 407.010
et seg. (1994).
XXXV.
TWENTY-EIGHTH CLAIM FOR RELIEF
73.

Plaintiff State o f Montana repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
74.

The aforementioned practices by Zeneca were in violation o f Montana Code Annotated

§ 30-14-205.
XXXVI.
TWENTY -NINTH CLAIM FOR RELIEF
75.

Plaintiff State o f Nebraska repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
76.

The aforementioned practices by Zeneca were in violation o f the Nebraska Consumer

Protection Act, Neb. Rev. Stat. §§ 59-1601 - 59-1623 (1993).

xxxvn.
THIRTIETH CLAIM FOR RELIEF
77.

Plaintiff State o f Nevada repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
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78.

The aforementioned practices by Zeneca were in violation o f the Nevada Unfair Trade

Practice Act, Nev. Rev. Stat. chapter 598A.
XXXVIII.
THIRTY-FIRST CLAIM FOR RELIEF
79.

Plaintiff State o f New Hampshire repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
80.

The aforementioned practices by Zeneca were in violation o f N ew Hampshire Revised

Statutes Annotated Ch. 356.
XXXIX.
THIRTY-SECOND CLAIM FOR RELIEF
81.

Plaintiff State o f New Jersey repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
82.

The aforementioned practices by Zeneca were in violation o f the N ew Jersey Antitrust

Act, N.J.S.A. 56:9-1 et seq.
XL.
THIRTY-THIRD CLAIM FOR RELIEF
83.

Plaintiff State o f New Mexico repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
84.

The aforementioned practices by Zeneca were in violation o f the N ew Mexico Antitrust

Act, §§ 57-1-1 et sea. NMSA 1978 (1995 Repl.).
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XLI.
THIRTY-FOURTH CLAIM FOR RELIEF
85.

Plaintiff State o f New York repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
86.

The aforementioned practices by Zeneca were in violation o f N ew York’s Donnelly Act,

N. Y. Gen. Bus. Laws §§ 340 ei §gq. (McKinney 1988).
XLII.
THIRTY-FIFTH CLAIM FOR RELIEF
87.

Plaintiff State o f North Carolina repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
88.

The aforementioned practices by Zeneca were in violation o f the North Carolina General

Statutes §§ 75-1, 75-1.1, and 75-2.
XLIII.
THIRTY-SIXTH CLAIM FOR RELIEF
89.

Plaintiff State o f North Dakota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
90.

The aforementioned practices by Zeneca were in violation o f North Dakota’s

Uniform State Antitrust Act, N.D. Cent. Code §§ 51-08.1-01 et seq.
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XLIV.
THIRTY-SEVENTH CLAIM FOR RELIEF
91.

Plaintiff State o f Ohio repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
92.

The aforementioned practices by Zeneca were in violation o f Ohio’s Valentine Act,

Ohio Rev. Code §§ 1331.01 et. seq.
XLV.
THIRTY-EIGHTH CLAIM FOR RELIEF
93.

Plaintiff State o f Oklahoma repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
94.

The aforementioned practices by Zeneca were in violation o f the Oklahoma Statutes tit.

79 §§ 1 et se^., and Oklahoma Statutes tit. 15, Supp. 1996, § 753(20).
XL VI.
THIRTY-NINTH CLAIM FOR RELIEF
95.

Plaintiff State o f Oregon repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
96.

The aforementioned practices by Zeneca were in violation o f the Oregon Revised

Statutes § 646.725.
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XL VII.

FORTIETH CLAIM FOR RELIEF
97.

The Commonwealth o f Pennsylvania repeats and realleges each and every allegation

contained in Paragraph 1-19 with the same force and effect as if set forth in full herein.
98.

The aforementioned practices by Zeneca were in violation o f t h e .
XL VIII.
FORTY-FIRST CLAIM FOR RELIEF

99.

Plaintiff Commonwealth o f Peurto Rico repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
100.

The aforementioned practices by Zeneca were in violation o f Puerto Rico’s Anti-

M onopoly Act o f 1964, P.R. Laws Ann. tit. 10 §§ 257 et seq.
XLIX.
FORTY-SECOND CLAIM FOR RELIEF
101.

Plaintiff State o f Rhode Island repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
102.

The aforementioned practices by Zeneca were in violation o f the Rhode Island Antitrust

Act, R.I. Gen. Laws § 6-36-6.
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L.

FORTY-THIRD CLAIM FOR RELIEF
103.

Plaintiff State o f South Carolina repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
104.

The aforementioned practices by Zeneca were in violation o f South Carolina Code o f

Laws §§ 39-3-10 et seq.
LI.
FORTY-FOURTH CLAIM FOR RELIEF
105.

j

Plaintiff State o f South Dakota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
106.

The aforementioned practices by Zeneca were in violation o f South Dakota Codified

Laws ch. 37-1.
LII.
FORTY-FIFTH CLAIM FOR RELIEF
107.

Plaintiff State o f Tennessee repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in fiill herein.
108.

The aforementioned practices by Zeneca were in violation o f the Tennessee Antitrust

Act, Tenn. Code Ann. §§ 47-25-101 et seq.. and the Tennessee Consumer Protection Act, Term.
Code Ann. §§ 47-18-101 et seq.
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Lin.
FQRTY-S[XTH CLAIM FOR RELIEF
109.

Plaintiff State o f Utah repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
110.

The aforementioned practicies by Zeneca were in violation o f the Utah Antitrust Act,

Utah Code Ann. §§ 76-10-911 et seq. (1979, as amended).
LIV.
FORTY-SEVENTH CLAIM FOR RELIEF
111.

f

Plaintiff State o f Vermont repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
112.

The aforementioned practices by Zeneca were in violation o f the Vermont Consumer

Fraud Act, 9 V SA § 2451 et seq.
LV.
FORTY-EIGHTH CLAIM FOR RELIEF
113.

Plaintiff Commonwealth o f Virginia repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in foil herein.
114.

The aforementioned practices by Zeneca were in violation o f the Virginia Antitrust Act,

Va. Code §§ 59.1-9.1 et seq.
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LVI.

FORTY-NINTH CLAIM FOR RELIEF
115.

Plaintiff State o f Washington repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
116.

The aforementioned practices by Zeneca were in violation o f Washington Consumer

Protection Act, RCW 19.86.
LVII.
FIFTIETH CLAIM FOR RELIEF
117.

Plaintiff State o f West Virginia repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
118.

The aforementioned practices by Zeneca were in violation o f the West Virginia Act, W.

Va. Code §§ 47-18-1 et seq.. and the West Virginia Consumer Credit and Protection Act, W. Va.
Code §§ 46A-1-101 et seq.

Lvm.
FIFTY-FIRST CLAIM FOR RELIEF
119.

Plaintiff State o f Wisconsin repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
120.

The aforementioned practices by Zeneca were in violation o f the Wisconsin Trusts

and Monopolies Law, §§ 133.03(1) and 133.16, Wis. Stats.
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LIX.

FIFTY-SECOND CLAIM FOR RELIEF
121.

Plaintiff State o f Wyoming repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
122.

The aforementioned practices by Zeneca were in violation o f Wyoming Statutes §§ 40-4-

101 et seq.
LX.
EFFECTS
123.

:

The aforementioned unlawful practices had the following effects, among others:
a.

The resale prices for Zeneca CPC sold to retail dealers, to farmers, to growers,

and to other purchasers, including state and local governments, in the United States and in each o f
the plaintiff States were fixed, raised, maintained or stabilized at artificial and noncompetitive
levels;
b.

Price competition among distributors selling Zeneca CPC was restrained;

c.

Retail dealers, farmers, growers and other purchasers in the States were denied

the benefits o f free and open competition among distributors selling Zeneca CPC; and
d.

Distributors’ pricing independence on the resale o f Zeneca CPC was in substan

and effect unlawfully restricted, diminished, curtailed, and compromised by the Zeneca stewardship
bonus programs.
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LXI.
INJURY
124.

As a result o f the illegal contracts, combinations or conspiracies alleged above, retail

dealers, farmers, growers and other purchasers residing in the Plaintiff States, as well as each
Plaintiff State, sustained injury and each Plaintiff State has also sustained injury to the welfare and
economy o f its state.
125.

Retail dealers, farmers, growers and other purchasers residing within the Plaintiff States,

including each Plaintiff State, are threatened with further injury unless Defendant is enjoined from
illegal conduct.
126.

Plaintiff States will be subject to a continuing threat o f injury to the general welfare and

economy o f their states unless Defendant is enjoined from its illegal conduct.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff States pray that the Court:
a.

Adjudge and decree that Zeneca Inc., entered into unlawful price fixing agreements in

violation o f Section 1 o f the Sherman Act, 15 U.S.C. § 1;
b.

Adjudge and decree that Zeneca Inc., engaged in unlawful practices in violation o f the

state statutes referred to in Sections IX-LIX (paragraphs 21-122) above;
c.

Enter judgment against Zeneca Inc., for the maximum penalties determined by the Court

to be just and proper, based, depending on the laws o f each State, on: (1) each transaction in
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violation o f the law, (2) each unlawful agreement between Zeneca Inc., and a distributor, or (3) the
overarching agreement in restraint o f trade between Zeneca Inc., and its distributors;
d.

Enjoin and restrain Zeneca Inc., its successors, assigns, subsidiaries and transferees, and

its officers, directors, agents, employees, and all other persons acting in concert with it, from
engaging in the unlawful practices described in this Complaint and from engaging in any similar
unlawful practices;
e.

Enter judgment against Zeneca Inc., for all other available relief determined by the Court

to be just and proper, that is provided under the state statutes enumerated in Sections IX -LIX
(paragraphs 21-122) above;
f.

Award each Plaintiff State the cost o f suit, including reasonable attorney’s fees; and

g.

Grant such other and further relief as the case may require and the Court may deem just

and proper under the circumstances.
Dated:

Respectfully submitted,
DAN MORALES
Attorney General o f Texas
JORGE VEGA
First Assistant Attorney General
LAQUITA A. HAMILTON
Deputy Attorney General for Litigation

37

PAUL ELLIOTT
Chief, Consumer Protection Division

MARKTOBEY
Texas Bar N o. 20089860
Chief; Antitrust Section
Consumer Protection Division
P. O. B ox 12548
Austin, Texas 78711-2548
(512) 463-2185
FAX: (512) 320-0975
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXA^
DALLAS DIVISION

U 6, (¡«mac: CO*/“
yzzsTprero- texas

i
STATE OF TEXAS, ex rei
Attorney General DAN MORALES,

§

Í L E D

JUN 2 6 1 9 9 7

§

STATE OF ALABAMA, ex rei.
Attorney General BELL PRYOR,

§
§

§

STATE OF ALASKA, ex rei.
Attorney General BRUCE M. BOTRI,HO,
STATE OF ARIZONA, ex rei.
Attorney General GRANT WOODS,

NANCY DOilEnYY, CLERK .

By-

Depuly

§
§

§
§
§
§

STATE OF ARKANSAS, ex rd.
Attorney General WINSTON BRYANT,

§
§

§
STATE OF CALIFORNIA, ex rei.
Attorney General DANIEL E. LUNDGREN,
STATE OF COLORADO, ex rd.
Attorney General GALE A. NORTON,

§

§
§
§

CIVIL ACTION
NO.

§
§

STATE OF CONNECTICUT, ex rd.
Attorney General RICHARD BLUMENTHAL,

3-97CV1526-D
CONSENT DECREE

§
§

§

STATE OF DELAWARE, ex rd.
Attorney General M. JANE BRADY,

§

§
§

DISTRICT OF COLUMBIA, ex rei.
Interim Coiporation Counsel JO ANN ROBINSON,
STATE OF GEORGIA, ex rei.
Attorney General MICHAEL J. BOWERS,
STATE OF HAWAII, ex rd.
Attorney General MARGERY S. BRONSTER,

§
§

§
§
§
§
§
§
§

STATE OF IDAHO, ex re].
Attorney General ALAN G. LANCE,
STATE OF ILLINOIS, ex rd.
Attorney General JIM RYAN,

§
§
§
§
entered on docket

jU N _m S 2L _P U R SUANT
T0F.R.C. P: RULES
58 AND 79a

§
§
§
§
§
§

STATE OF INDIANA, ex rel.
Attorney General JEFFREY A. MODISETT,
STATE OF IOWA, ex rd.
Attorney General THOMAS J. MILLER,

COMMONWEALTH OF KENTUCKY, ex rd.
Attorney General A. B. CHANDLER, HI,

§
§
§
§
§
§

STATE OF LOUISIANA, ex rd.
Attorney General RICHARD P. IEYOUB,

§
§
§

STATE OF MAINE, ex rd.
Attorney General ANDREW KETTERER,

§
§
§

STATE OF MARYLAND, ex rd.
Attorney General J. JOSEPH CURRAN, JR.,

§
§
§

STATE OF KANSAS, ex rej.
Attorney General CARLA J. STOVALL,

COMMONWEALTH OF MASSACHUSETTS, ex rd.
Attorney General SCOTT HARSHBARGER,

§
§
§

STATE OF MICHIGAN, ex rd.
Attorney General FRANK J. KELLEY,

§
§
§

STATE OF MINNESOTA, ex rd.
Attorney General HUBERT H. HUMPHREY m ,

§
§
§

STATE OF MISSISSIPPI, ex rd.
Attorney General MIKE MOORE,

§
§
§

STATE OF MISSOURI, ex rd.
Attorney General JEREMIAH W. (JAY) NIXON,

§
§
§

STATE of MONTANA, ex id .
Attorney General JOSEPH P. MAZUREK,

§
§
§

STATE OF NEBRASKA, ex rd.
Attorney General DON STENBERG,

§
§
§
§
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STATE OF NEVADA, ex rd.
Attorney General FRANKIE SUE DEL PAPA,

§
§

STATE OF NEW HAMPSHIRE, ex rd.
Attorney General JEFFREY R. HOWARD,

§
§
§

STATE OF NEW MEXICO, ex rel.
Attorney General TOM UDALL,

§
§
§

STATE OF NEW YORK, ex r e l
Attorney General DENNIS C. VACCO,

§
§
§

STATE OF NORTH CAROLINA, ex rel.
Attorney General MICHAEL F. EASLEY,

§
§
§

STATE OF NORTH DAKOTA, ex rd.
Attorney General HEIDI HETTKAMP,

§
§
§

STATE OF OHIO, ex rd.
Attorney General BETTY D. MONTGOMERY,

§
§
§

STATE OF OKLAHOMA, ex rd.
Attorney General W. A. DREW EDMONDSON,

§
§
§

STATE OF OREGON, ex rd.
Attorney General HARDY MYERS,

§
§
§

COMMONWEALTH OF PENNSYLVANIA, ex rdAttorney General D. MICHAEL FISHER,

§
§
§

§
COMMONWEALTH OF PUERTO RICO, ex rel. §
Attorney General JOSE FUENTES AGOSTINI,
§
STATE OF RHODE ISLAND, ex rel.
Attorney General JEFFREY B. PINE,

§
§
§

STATE OF SOUTH CAROLINA, ex rel.
Attorney General CHARLES MOLONY CONDON,

§
§
§

STATE OF SOUTH DAKOTA, ex rel.
Attorney General MARK W. BARNETT,

§
§
§
§
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STATE OF TENNESSEE, ex rel
Attorney General JOHN KNOX WALKUP,

§
§
§
§
§
§
§
§

STATE OF UTAH, ex rd.
Attorney General JAN GRAHAM,
STATE OF VERMONT, ex rel.
Attorney General JEFFREY L. AMESTOY,

§

COMMONWEALTH OF VIRGINIA, ex re}.
Attorney General RICHARD CULLEN,

§
§
§

STATE OF WASHINGTON, ex rel.
Attorney General CHRISTINE O. GREGOIRE,

§
§

STATE OF WEST VIRGINIA, ex rel.
Attorney General DARRELL V. McGRAW, JR.,

§
§
§
§

STATE OF WISCONSIN, ex rel.
Attorney General JAMES E. DOYLE,

§
§

STATE OF WYOMING, ex rel.
Attorney General WILLIAM U. HILL,

§
§

Plaintiffs,

§
§
§

§

§

v.

§

ZENECA, INC.,

§
§
§

Defendant.

Plaintiffs, the States of TEXAS, ALABAMA, ALASKA, ARIZONA, ARK ANSAS,
CALIFORNIA,

COLORADO,

CONNECTICUT,

DELAWARE,

GEORGIA,

HAW AII,

IDAH O , ILLINOIS, INDIANA, IOWA, KANSAS, KENTUCKY, LOUISIANA, M AINE,
MARYLAND, MASSACHUSETTS, MICHIGAN, MINNESOTA, MISSISSIPPI, MISSOURI,
MONTANA, NEBRASKA, NEVADA, NEW HAMPSHIRE, NEW MEXICO, NEW YORK,
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NORTH

CAROLINA,

PEN N SY LV A N IA ,

NORTH

DAKOTA,

RHODE ISLAND,

OHIO,

SOUTH

TENNESSEE, UTAH, VERMONT, VIRGINIA,

OKLAHOMA,

CAROLINA,

OREGON,

SOUTH DAKOTA,

W ASHINGTON, WEST VIRGINIA,

W ISCONSIN, and WYOMING, and the DISTRICT OF COLUMBIA and PUERTO RICO

M
com m enced this action on the 2 5 ‘ day of June, 1997; the defendant was duly served with
copies o f the Summons and Complaint; and the plaintiffs were duly served with copies o f the
Answer and Defenses.
Plaintiffs, by their respective Attorneys General, and defendant Zeneca Inc. have entered into
a Settlement Agreement and have agreed, by Stipulation, to entry o f this Consent Decree, and
without the Settlement Agreement, Stipulation, or Consent Decree constituting any evidence
against or admission by any party with respect to any matter or issue raised in the Complaint;
N ow , therefore, prior to taking any testimony, and without trial or adjudication of any issue
o f fact or law and upon the consent o f the parties hereto;
IT IS HEREBY ORDERED, ADJUDGED A N D DECREED as foUows:
I.

JURISDICTION

This Court has jurisdiction over the subject matter o f this action and over each o f the parties
hereto, since the Complaint presents claims arising under 15 U .S .C . section 1, 15 U .S.C section
26, and related pendent state antitrust and unfair competition laws.
H. DEFINITIONS
The following definitions shall apply to this Consent Decree, the Settlement Agreement and
the Side Letter referenced therein:
A.

"Attorneys

General"

shall mean the attorneys
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general

o f the

states and

.iiif'j;

\

\

commonwealths identified in the caption o f the Settlement Agreement, and the Corporation
Counsel o f the District o f Columbia.
B.

"Crop Protection Chemicals" or "CPC" shall mean chemical products that are used,

among other things, to control or eliminate unwanted disease, insects, plants, fungus, and
rodents around crops including, but not limited to, those crop protection chemicals covered by
Zeneca’s stewardship bonus programs.
C.

"Distributor" shall mean a business entity that purchases CPC from a manufacturer,

including Zeneca, for resale to retail dealers, farmers, growers, or others, including
governmental entities; a single distributor may be integrated, usually through separate corporate
divisions, in reselling CPC at both the wholesale and retail levels.
D.

"Gross margin," as used and defined by Zeneca for purpose o f its stewardship bonus

programs, shall mean and is calculated as, the net resale price, as defined below, minus the
wholesale price of the CPC (taking into account discounts and other price terms o f sale) that was
paid by the Distributor, divided by the net resale price.
E.

"Manufacturer" shall mean a manufacturer or producer o f CPC that sells to

Distributors, retail dealers, and/or agricultural cooperatives.
F.

"Net resale price" shall mean the f.o.b. delivered resale price o f the CPC sold by the

Distributor' taking into account returns, discounts for cash, blanket credit memos, rebates, free
equipment, or other equipment unsupported by a bona fide lease or purchase order, trips, free
product, and all other discounts, incentives and other value given by the Distributor to its
custom er which result in a reduction of the true bottom line price actually charged to the
customer.
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G.

Parties" shall mean the signatories to this Consent Decree and the entities they

represent as defined herein.
H.

"Resale Price" shall mean any price, price floor, price ceiling, price range or any

mark-up formula or margin o f profit used by any Distributor for the resale pricing o f any CPC
to dealers, farmers, growers or other purchasers, including government entities.
I.

"Settlement Administrator" shall mean the Antitrust Unit o f the New M exico Attorney

General’s Office.
J.

"States" shall mean those states and commonwealths identified in the caption o f the

Settlement Agreement (including the Commonwealth o f Puerto Rico) and the District o f
Columbia in their sovereign capacities; their departments; agencies; and other political
subdivisions or units of government which, under applicable state law, are considered to be part
o f the state and are legally represented by the Attorneys General in this matter, or in fact are
being represented by the Attorneys General in this matter, including cities, counties,
municipalities, parishes, townships, boroughs, taxing districts, special districts or other local
units o f government; and, with respect to Louisiana, their growers, farmers and natural persons.
This definition o f "States" also shall apply to the Agreement as to Assertion by Zeneca o f Statute
o f Limitations (the "Tolling Agreement"), and all extensions thereto, except that, as to the
Tolling Agreement, such definition shall not include the fourteen states and commonwealths, and
the District o f Columbia, who are identified in the caption o f the Settlement Agreement but who
were not parties to the Tolling Agreement, their departments, agencies, and other political
subdivisions or units o f government.
K.

"Trade Regulation Laws" shall include federal and the State’s antitrust and unfair
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acts, practices or competition laws (whether constitutional, statutory or common laws,
administrative rules or regulations, or ordinances; and including, without limitation, consumer
protection, consumer fraud, unfair trade practices, and deceptive trade practices laws, and any
laws that form the legal basis for any claims alleged in the Complaint); or other similar
Constitutional provisions, statutes, regulations, rules, ordinances or laws.
L.

"Zeneca" shall mean Zeneca Inc, formerly ICI Americas Inc., including its affiliates,

direct and indirect parents, subsidiaries, divisions and other organizational units o f any kind that
sold CPC; their successors and assigns; their officers, directors and employees; and, to the
extent acting at their direction and on their behalf, their agents, representatives and other
persons.
m . INJUNCTION
A.

For a period of five (5) years from the date o f entry o f this Consent Decree, Zeneca

is hereby enjoined and restrained, directly or indirectly, from fixing, lowering, raising, pegging,
maintaining, or stabilizing the resale prices or net resale prices at which any o f Zeneca’s CPC
are sold by entering into a contract, combination, agreement or arrangement with any
Distributor, person or entity which conditions or threatens to condition Zeneca’s obligation to
provide a rebate, discount, or other form o f payment to such Distributor, person or entity, to
any extent on:
1.

The resale price at which Zeneca’s CPC are resold by that Distributor, person

or entity; or
2.

The gross margin earned or maintained by that Distributor, person or entity

on the resale o f Zeneca’s CPC.
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B.

Nothing herein shall prevent Zeneca from engaging in any other conduct that is not

prohibited by federal or state antitrust or unfair competition laws (whether constitutional,
statutory or common laws, and including, without limitation, consumer protection, consumer
fraud, unfair trade practices, and deceptive trade practices laws).
C.

Notwithstanding anything in this Section IQ, this Consent Decree shall:
1.

In no way limit Zeneca’s right to preannounce or suggest resale prices for

Zeneca CPC, and to unilaterally refuse to deal with those who fail to comply.
2.

Not be construed to cover and/or address the legal merits o f any cooperative

advertising program established and maintained by Zeneca that conditions the receipt of
cooperative advertising funds on advertising Zeneca CPC at a certain price or price level, or any
program established and maintained by Zeneca that requires a rebate, price discount, or other
benefit to be passed through upon resale o f the CPC covered by such program.
D.

The States, and each o f them, are permanently barred and enjoined from prosecuting

against Zeneca or its Distributors any o f the claims foreclosed or released in accordance with
the Settlement Agreement, including without limitation any claim alleged in the Complaint.
IV. CHANGE IN LAW
A.

In the event a United States court determines in a final order that any activity, which

would be prohibited by the injunctive provisions o f this Consent Decree if engaged in b y '
Zeneca, does not violate federal antitrust laws, then the injunctive provisions o f this Consent
Decree shall be modified, upon the petition o f Zeneca and upon notice to the State(s), to permit
Zeneca to engage in such activity.
B.

In the event a United States court renders a case decision holding that minimum resale
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price maintenance is not a per se violation o f the federal antitrust laws, then the injunctive
provisions o f this Consent Decree shall be modified, upon the petition o f Zeneca (and upon
notice to the affected state(s)) to permit Zeneca to enter into any such agreements, or adopt any
programs or policies, that do not constitute a per se violation o f federal antitrust laws as
construed by such decision; provided, however, that such a modification shall not prevent the
States from bringing an action alleging that such agreements, programs or policies violate the
rule o f reason.
C.

Furthermore, in the event that the United States Congress passes a law having the

effect o f changing the legal status o f resale price maintenance agreements, then the injunctive
provisions of this Consent Decree shall be modified, upon the petition o f Zeneca and upon notice
to the affected State(s), to permit Zeneca to enter into any such agreements, or adopt any
programs or policies, as may comply with such new law.
D.

In any case in which the injunctive provisions o f this Consent Decree are to be

modified pursuant to this Section IV:
1.

The Consent Decree shall be modified only to the extent necessary to reflect

the substantive change o f law that results from the new case or statute.
2.

If the Consent Decree is being modified as the result o f a court decision, the

modification shall apply only within the territorial jurisdiction o f the rendering court.
3.

If the case or statute ceases to be the law o f the affected jurisdiction, the states

or any o f them, upon fair and reasonable notice to Zeneca, may petition the court to vacate the
modification.
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V.
A.

PAYMENT TO THE STATES

In full and final settlement o f all o f the States’ claims set forth in the complaint, and

in consideration of the releases and covenants not to sue set forth in the Settlement Agreement,
Zeneca Inc. shall pay to the States the total sum o f $3.9 million (the "Settlement Amount"). A
minimum o f $1.2 million o f the Settlement Amount shall constitute reimbursement o f the States’
costs and expenses, including attorneys fees; the remainder shall be a contribution to the States.
The Settlement Amount shall be made to the Settlement Administrator either by certified check
or by wire transfer within ten (10) business days after the court enters the Consent Decree in
this matter.
B. The apportionment of each State’s share shall be determined exclusively by the Attorneys
General and such shares shall be distributed and used in accordance with the terms o f paragraphs
C and D o f this Section V.
C. A portion of the Settlement Amount shall be apportioned among those States identified
in Appendix A, and such amounts shall be used to benefit the agricultural community in each
such individual State, at the sole discretion o f the Attorney General o f each State so designated.
Each designation is specified in Appendix A, attached hereto and incorporated by reference in
this Consent Decree.
D. The remainder o f the Settlement Amount not covered by paragraph V C above, shall be
apportioned among the States in the amounts determined exclusively by the Attorneys General
o f the States as indicated on Appendix B, which is attached hereto and incoiporated by this
reference into this Consent Decree. Each State’s share o f the amount indicated in Appendix B
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shall be used by such State for one or more o f the follow ing six (6) purposes, as determined by
the Attorney General o f each such State at his or her exclusive option, and as otherwise
consistent with law:
1.

Reimbursement of the costs and expenses o f this investigation, including

attorneys fees, that were incurred by such states or their agencies;
2.

Antitrust or consumer protection enforcement by the attorney general o f such

state;
3.

D eposit into a state antitrust/consumer protection revolving account for use

in accordance with the state laws governing that account;
4.

Deposit into a fund exclusively dedicated to assisting the state attorney general

to defray the cost of experts, economists, and consultants in multistate antitrust
investigations and litigations;
5.

Deposit into the National Association o f Attorneys General Antitrust Education

and Training Fund; and/or
6.

Such other use the respective States’ attorneys general deem appropriate.
VI. DISMISSAL AND RETENTION OF JURISDICTION

Except as provided in this Section, this case is hereby dismissed with prejudice. Jurisdiction
shall hereby be retained by this Court during the term o f this Consent Decree for the purpose
o f enabling any Party to this Consent Decree or the Settlement Agreement to apply at any time
for such further orders and directions as may be necessary or appropriate, including orders and
directions for the construction of any o f the provisions thereof, for the enforcement o f
compliance therewith, and for the punishment o f violations thereof, or for modifications due to
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a change in law (as set forth in Section IV o f this Consent Decree) or as otherwise appropriate.
V n. SECURING COMPLIANCE
A.

For purposes o f determining or securing compliance with this Consent Decree,

representatives o f the undersigned states shall be permitted, upon written request and reasonable
notice, during normal office hours to inspect and copy all files, sales records, contracts,
correspondence, memoranda, journals, minutes, agendas, calendars, books, accounts, advertising
copy or other documents or electronically stored files, in the possession or under the control of
Zeneca (collectively, "documents") relating to the subject matter o f this Consent Decree. Access
to such documents and the information contained therein or derived therefrom (collectively,
"documents and information") is subject to the right o f Zeneca to have counsel present, and
subject to any legally recognized privilege and Zeneca’s right to protect the confidentiality of
its documents and information.
B. Documents and information obtained pursuant to this Section shall remain confidential
and not subject to disclosure pursuant to any public records law request, and shall be governed
by the terms o f the preexisting confidentiality agreement between Zeneca and the State o f New
York, including without limitation, the notice provisions pertaining to third party requests
therein, and therefore shall not be divulged by Plaintiffs to any person other than a duly
authorizêd employee or agent o f Plaintiffs, except for the purpose o f securing compliance with
this Consent Decree and then only in accordance with the terms o f such confidentiality
agreement.
vm .
A.

SCOPE OF CONSENT DECREE - AFFECTED PARTIES

This Consent Decree is entered into between the States and Zeneca for the purposes
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o f settlement.
herein.

The provisions of this Consent Decree shall apply to the Parties as defined

Except as provided in the Settlement Agreement, this Consent D ecree does not

constitute a release or discharge o f any person or entity and it does not create any rights or
obligations for any person or entity that is not a party to it.
B.

This Consent Decree, the Stipulation, and the Parties’ Settlement Agreement shall not

be used or construed by any person as an admission o f liability by Zeneca to any party or
person, and shall not be deemed evidence o f any violation o f any statute or law or admission of
any liability or wrongdoing by Zeneca or o f the truth o f any o f the claims or allegations
contained in the Complaint.
C.

N o part o f the Settlement Amount constitutes, nor shall it be construed or treated as

constituting, a payment in lieu o f damages, treble damages, fines, penalties, forfeitures or
punitive recoveries, nor have the States sought the imposition o f any o f the foregoing as part o f
the Settlement Agreement in this action.
DC. PUBLIC INTEREST
The terms o f this Consent Decree are fair, reasonable, and adequate. Entry o f this Consent
Decree is in the public interest.
DONE IN ftPPre

±t+w»i this

U/

'day o f " T u u e,

Approved as to form and substance:
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, 1997.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

STATE OF TEXAS, ex rei.
Attorney General DAN MORALES,

§
§
§

STATE OF ALABAMA, ex rei.
Attorney General BILL PRYOR,

§
§

STATE OF ALASKA, ex rei.
Attorney General BRUCE M. BOTELHO,

§
§

STATE OF ARIZONA, ex rd.
Attorney General GRANT WOODS,

§
§
§
§
§

§

§

STATE OF ARKANSAS, ex rd.
Attorney General WINSTON BRYANT,
STATE OF CALIFORNIA, ex rd.
Attorney General DANIEL E. LUNDGREN,
STATE OF COLORADO, ex rei.
Attorney General GALE A. NORTON,

§
§
§
§
§
§

CIVTL ACTION
N O .__________

§

STIPULATION

STATE OF CONNECTICUT, ex rd.
Attorney General RICHARD BLUMENTHAL,

§
§

STATE OF DELAWARE, ex rei.
Attorney General M. JANE BRADY,

§
§
§

DISTRICT OF COLUMBIA, ex rei.
Corporation Counsel CHARLES F. C. RUFF,

§
§

STATE OF GEORGIA, ex rei.
Attorney General MICHAEL J. BOWERS,

§
§

STATE OF HAW AU, ex rd .
Attorney General MARGERY S. BRONSTER,

§
§

STATE OF IDAHO, ex rd.
Attorney General ALAN G. LANCE,

§
§

§

§

§

§

§

STATE OF ILLINOIS, ex rd .
Attorney General JIM RYAN,

§
§
§

STATE OF INDIANA, ex rd.
Attorney General JEFFREY A. MODISETT,

§
§

STATE OF IOWA, ex rd.
Attorney General THOMAS J. MILLER,

§
§
§

STATE OF KANSAS, ex rd.
Attorney General CARLA J. STOVALL,

§
§

§

§

COMMONWEALTH OF KENTUCKY, ex rd.
Attorney General A. B. CHANDLER, HI,

§
§

STATE OF LOUISIANA, ex rd.
Attorney General RICHARD P. IEYOUB,

§
§

STATE OF MAINE, ex rd.
Attorney General ANDREW KETTERER,

§
§
§

STATE OF MARYLAND, ex rd.
Attorney General J. JOSEPH CURRAN, JR.,

§
§
§

§

§

COMMONWEALTH OF MASSACHUSETTS, ex rel. §
Attorney General SCOTT HARSHBARGER,
§
§

STATE OF MICHIGAN, ex rd .
Attorney General FRANK J. KELLEY,

§
§

STATE OF MINNESOTA, ex rel.
Attorney General HUBERT H. HUMPHREY HI,

§
§
§

STATE OF MISSISSIPPI, ex rd.
Attorney General MIKE MOORE,

§
§

STATE OF MISSOURI, ex rd.
Attorney General JEREMIAH W. (JAY) NIXON,

§
§
§

STATE of MONTANA, ex rel.
Attorney General JOSEPH P. MAZUREK,

§
§
§

§

§

STATE OF NEBRASKA, ex rel.
Attorney General DON STENBERG,
STATE OF NEVADA, ex rd.
Attorney General FRANKIE SUE DEL PAPA,
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§
§
§
§
§

STATE OF NEW JERSEY, ex rei
Attorney General PETER VERNIERO,
STATE OF NEW MEXICO, ex rd.
Attorney General TOM UDALL,
STATE OF NEW YORK, ex rei.
Attorney General DENNIS C. VACCO,
STATE OF NORTH CAROLINA, ex rd.
Attorney General MICHAEL F. EASLEY,
STATE OF NORTH DAKOTA, ex rei.
Attorney General HEEDI HEITKAMP,
STATE OF OHIO, ex rei.
Attorney General BETTY D. MONTGOMERY,
STATE OF OKLAHOMA, ex rei.
Attorney General W. A. DREW EDMONDSON,
STATE OF OREGON, ex rei.
Attorney General HARDY MYERS,
COMMONWEALTH OF PENNSYLVANIA, ex rei.
Attorney General D. MICHAEL FISHER,
COMMONWEALTH OF PUERTO RICO, ex rei.
Attorney General JOSE FUENTES AGOSTINI,
STATE OF RHODE ISLAND, ex rei.
Attorney General JEFFREY B. PINE,
STATE OF SOUTH CAROLINA, ex rd.
Attorney General CHARLES MOLONY CONDON,

coo w

STATE OF SOUTH DAKOTA, ex rd.
Attorney General MARK W. BARNETT,

coo eoo eoo eoo coo eoo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo coo

STATE OF NEW HAMPSHIRE, ex rei.
Attorney General JEFFREY R. HOWARD,
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STATE OF TENNESSEE, ex rd.
Attorney General CHARLES W. BURSON,

§
§

STATE OF VERMONT, ex rd.
Attorney General JEFFREY L. AMESTOY,

§
§
§
§
§
§

COMMONWEALTH OF VIRGINIA, ex rd.
Attorney General JAMES S. GILMORE, HI,

§
§

STATE OF WASHINGTON, ex rd.
Attorney General CHRISTINE O. GREGOIRE,

§
§

STATE OF UTAH, ex rd.
Attorney General JAN GRAHAM,

§

§

§

STATE OF WEST VIRGINIA, ex rel.
Attorney General DARRELL V. McGRAW, JR.,

§
§

STATE OF WISCONSIN, ex rel.
Attorney General JAMES E. DOYLE,

§
§

STATE OF WYOMING, ex rd.
Attorney General WTLLIAM U. HILL,

§
§

§

§

§

Plaintiffs,

§
§

v.

§
§

ZENECA, INC.,

§
§

Defendant.

§

It is stipulated by and between the undersigned parties, by their respective attorneys, that:
\V\1.

The Court has jurisdiction over the subject matter o f this action and over each o f the

parties hereto, and venue o f this action is proper in the United States District Court in the Northern
District o f Texas.
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♦

2.

The parties consent that a Consent Decree in the form and substance attached hereto

as Exhibit A may be filed and entered by the Court, upon the motion o f any party or upon the
Court’s own motion, without prior notice to parties.
3.

In the event the proposed Consent Decree is not entered pursuant to this Stipulation,

this Stipulation shall be o f no effect whatever and the making o f this Stipulation shall be without
prejudice to any party in this or any other proceeding.
D ated:_____ day o f May, 1997.

[ADD SIGNATURE BLOCKS FO R ALL SETTLING STATES AND ZENECA]

ST1PULAT.WPD
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)
)
)
)
)
)
)
)
)

P lain tiffs,

v.
ZENECA I N C .,
Defendant.

Civil Action
No. _________

SETTLEMENT AGREEMENT

This Settlement Agreement is made and entered into this ____
day of April,

1997 by and between the Parties, who are the

Plaintiff States and defendant Zeneca, all as defined below.
The States have been conducting an investigation
(hereinafter the "Agricultural Chemical Products Investigation")
into the resale pricing practices of manufacturers and
distributors of certain crop protection chemicals, as defined
below.
The States allege that certain of Zeneca's marketing
programs and policies constituted vertical price fixing, in
violation of the Sherman Act, 15 U.S.C.

§ 1, and various related

state antitrust and unfair competition laws as more completely
alleged in the States' Complaint.
Zeneca denies that any of its conduct violated the antitrust
laws of the United States or any related state antitrust or
unfair competition laws.
The States and Zeneca have determined that it is in their
1
mutual best interests to resolve this dispute and that all of the

T# 4 9 3 7 3 0 .1 1
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States'

claims set forth in the Complaint should be settled in

order to avoid the expense, delay, uncertainty and distraction
that protracted, complex antitrust litigation would involve.
NOW, THEREFORE, without adjudication of any issue of fact or
law, or admission of wrongdoing, and upon the agreement of the
Parties and in consideration of the mutual covenants and
undertakings set forth in the Settlement Documents as defined
herein,

the Parties enter into this Settlement Agreement and

agree to and understand the terms of this Settlement Agreement
set forth herein.
I.

DEFINITIONS

The following definitions shall apply to this Settlement
Agreement, the Consent Decree, and the Side Letter referenced
herein:
A.

"Attorneys General" shall mean the attorneys general of

the states and commonwealths identified in the caption of the
Settlement Agreement, and the Corporation Counsel of the District
of Columbia.
B.

"Crop Protection Chemicals" or "CPC" shall mean

chemical products that are used, among other things, to control
or eliminate unwanted disease, insects, plants, fungus, and
rodents around crops including, but not limited to, those crop
protection chemicals covered by Zeneca's stewardship bonus
programs.
C.

"Distributor" shall mean a business entity that

purchases CPC from a manufacturer,

T# 4 9 3 7 3 0 .1 1

042897

8 :5 8 am

2

including Zeneca, for resale

to retail dealers,

farmers, growers,

or others, including

governmental entities; a single distributor may be integrated,
usually through separate corporate divisions,

in reselling CPC at

both the wholesale and retail levels.
D.

"Gross margin," as used and defined by Zeneca for

purpose of its stewardship bonus programs, shall mean and is
calculated as, the net resale price, as defined below, minus the
wholesale price of the CPC (taking into account discounts and
other price terms of sale) that was paid by the Distributor,
divided by the net resale price.
E.

"Manufacturer" shall mean a manufacturer or producer of

CPC that sells to Distributors, retail dealers, and/or
agricultural cooperatives.
F.

"Net resale price" shall mean the f.o.b. delivered

resale price of the CPC sold by the Distributor, taking into
account returns, discounts for cash, blanket credit memos,
rebates,

free equipment, or other equipment unsupported by a bona

fide lease or purchase order, trips,
discounts,

free product, and all other

incentives and other value given by the Distributor to

its customer which result in a reduction of the true bottom line
price actually charged to the customer.
G.

"Parties" shall mean the signatories to this Settlement

Agreement and the entities they represent as defined herein.
H.

"Resale Price" shall mean any price, price floor, price

ceiling, price range or any mark-up formula or margin of profit
used by any Distributor for the resale pricing of any CPC to
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dealers,

farmers, growers or other purchasers,

including

government entities.
I.

"Settlement Administrator" shall mean the Antitrust

Unit of the New Mexico Attorney General's Office.
J.

"States" shall mean those states and commonwealths

identified in the caption of the Settlement Agreement

(including

the Commonwealth of Puerto Rico) and the District of Columbia in
their sovereign capacities; their departments; agencies; and
other political subdivisions or units of government which, under
applicable state law, are considered to be part of the state and
are legally represented by the Attorneys General in this matter,
or in fact are being legally represented by the Attorneys General
in this matter, including, cities, counties, municipalities,
parishes,

townships, boroughs,

taxing districts, special

districts or other local units of government; and, with respect
to Louisiana, their growers,

farmers and natural persons.

This

definition of "States" also shall apply to the Agreement as to
Assertion by Zeneca of Statute of Limitations

(the "Tolling

Agreement") , and all extensions thereto, except that, as to the
Tolling Agreement, such definition shall not include the fourteen
states and commonwealths, and the District of Columbia, who are
identified in the caption of the Settlement Agreement but who
were not parties to the Tolling Agreement, their departments,
agencies, and other political subdivisions or units of
government.
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K.

"Trade Regulation Laws" shall include federal and the

State's antitrust and unfair acts, practices or competition laws
(whether constitutional, statutory or common laws, administrative
rules or regulations, or ordinances; and including, without
limitation,
practices,

consumer protection,

consumer fraud, unfair trade

and deceptive trade practices laws, and any laws that

form the legal basis for any claims alleged in the Complaint) ; or
other similar Constitutional provisions,

statutes, regulations,

rules, ordinances or laws.
L.
Inc.,

"Zeneca" shall mean Zeneca Inc, formerly ICI Americas

including its affiliates, direct and indirect parents,

subsidiaries,

divisions and other organizational units of any

kind that sold CPC; their successors and assigns; their officers,
directors and employees; and, to the extent acting at their
direction and on their behalf, their agents, representatives and
other p e r s o n s .
II.

A.

BENEFIT AND BINDING EFFECT

All of the obligations of this Settlement Agreement

that are binding upon Zeneca shall also be binding upon its
successors, assigns and legal representatives.
B.

The terms of this Settlement Agreement shall be binding

on, and shall inure to the benefit of, the Parties and their
successors and, to the extent provided in Section VI of this
Settlement Agreement,

to Zeneca's Distributors.

Ill
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Ill
III.

SETTLEMENT AGREEMENT AND RELATED DOCUMENTS

This Settlement Agreement is one of five documents to be
filed contemporaneously in court.

The Complaint, Answer,

Stipulation, Consent Decree and this Settlement Agreement shall
be filed under the same case number and shall relate to the same
operative facts, theories and claims for relief set forth in the
Complaint.
1997

In addition,

(the "Side Letter")

counsel for Zeneca.

there is a side letter dated __________ ,
signed by counsel for the States and

This Settlement Agreement, the Stipulation,

the Consent Decree, and the Side Letter ("the Settlement
Documents") represent the complete agreement of the parties and,
accordingly, are to be read together.
agree,

In the event the parties

or the court determines, that the Settlement Documents

cannot be read consistent with one another because a provision of
one conflicts with a provision of another, the Consent Decree
shall control over any of the other Settlement Documents, and the
Settlement Agreement shall control over the Side Letter.
IV. PAYMENT TO THE STATES
A.

In full and final settlement of all of the States'

claims set forth in the complaint, Zeneca Inc. shall pay to the
States the total sum of $3.9 million (the "Settlement Amount").
A minimum of $1.2 million of the Settlement Amount shall
constitute reimbursement of the States' costs and expenses,
including attorneys fees; the remainder shall be a contribution
to the States.

T# 4 9 3 7 3 0 .1 1
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Settlement Administrator either by certified check or by wire
transfer within ten (10) business days after the court signs the
Consent Decree in this matter.
B.

The apportionment of each State's share shall be

determined exclusively by the Attorneys General and such shares
shall be used and distributed in accordance with the terms of
paragraphs C and D of this Section IV.
C.

A portion of the Settlement Amount shall be apportioned

among those States identified in Appendix A of the Consent
Decree,

and such amounts shall be used to benefit the :

agricultural community in each such individual State, at the sole
discretion of the Attorney General of each State so designated.
Each designation shall be specified in Appendix A; and Appendix A
shall be attached to the Consent Decree and incorporated therein.
D.

The remainder of the Settlement Amount not covered by

paragraph V C above, shall be apportioned among the States in the
amounts as indicated in Appendix B to the Consent Decree; and
Appendix B will also be attached to the Consent Decree and
incorporated therein.

Each State's share of the amounts

indicated in Appendix B shall be used by such State for one or
more of the following six (6) purposes, as determined by the
attorney general of each such State at his or her exclusive
option,

and as otherwise consistent with law:
1.

Reimbursement of the costs and expenses of this

investigation,

including attorneys fees, that were

incurred by such states or their agencies;

T# 4 9 3 7 3 0 .1 1
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2.

Antitrust or consumer protection enforcement by

the attorney general of such state;
3.

Deposit into a state antitrust/consumer protection

revolving account for use in accordance with the state
laws governing that account;
4.

Deposit into a fund exclusively dedicated to

assisting the state attorney general to defray the cost
of experts, economists, and consultants in multistate
antitrust investigations and litigations;
5.

Deposit into the National Association of Attorneys

General Antitrust Education and Training Fund; and/or
6.

Such other use the respective States' attorneys

general deem appropriate.
V.

WAIVERS, RELEASES

AND COVENANTS NOT TO SUE
A.
waive,

Waiver and Release

The States, and each of them,

release, compromise and discharge all civil, criminal,

injunctive, or equitable claims or causes of action regarding
Zeneca's past conduct which they currently possess against Zeneca
or may in the future possess against Zeneca as a result of a
change of law, and covenant not to sue or prosecute Zeneca on any
such claim or cause of action.
B.

Covenant Not to Sue

The States, and each of them,

covenant not to exercise any rights they currently possess
against Zeneca, or may in the future possess against Zeneca as a
result of a change of law, to bring claims or causes of action of
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the type referenced in paragraph A above in any representative
capacity on behalf of any persons, entities, political
subdivisions, or governmental units not encompassed within the
definition of "States," including as parens patriae either in
furtherance of the general economic welfare of their States or
pursuant to any statutory or other authority.
C.

The waiver, release, compromise, discharge, and

covenants not to sue referenced in paragraphs A and B are limited
to the civil,

criminal, injunctive, or equitable claims or causes

of action referenced therein which are based solely on Zeneca's
past conduct and relate to:
1.

Any of the operative conduct, acts, or

conspiracies alleged in the Complaint;
2.

The resale pricing of Zeneca's CPC; or

3.

Any conduct, acts, or conspiracies of any kind

affecting or relating to the resale pricing of Zeneca's
CPC or programs or policies employed by Zeneca in
connection with the resale pricing of its CPC;
and Trade Regulation Laws as they relate to the conduct,
activities and programs described in Cl, C2 or C 3 .
D.

Zeneca forgives,

releases, discharges, and covenants

not to sue or prosecute the States, officers, employees, agents
or attorneys for reimbursement of any and all costs incurred in
producing documents and answers to written interrogatories in
response to investigative demand(s)

issued by the New York

Attorney General's office in this matter since March 1995 or for
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any other causes of action arising out of or relating to this
litigation or the States' related investigation.
VI.
A.

LIMITED COVENANT NOT TO SUE DISTRIBUTORS

The States covenant not to sue any of Zeneca's

Distributors for criminal or civil penalties, or for damages
under federal law or their counterpart state laws where the sole
and exclusive theory of liability in such action or any count of
such action, without more, is:
1.

That the Distributor adhered to or participated in

Zeneca-sponsored stewardship programs between 1986 and
1993; and/or
2.

That the Distributor attended and/or was involved

in Zeneca-sponsored meetings

(such as Executive Club

meetings) or activities regarding the Zeneca-sponsored
stewardship programs.
B.

However, this limited covenant not to sue does not

extend to any Distributor's adherence, participation, attendance
or involvement in any Zeneca-sponsored stewardship program,
meeting or activity that resulted in the formation, ratification,
implementation, monitoring or enforcement of a contract,
combination or conspiracy,

if any, between two or more

Distributors not involving Zeneca to fix the prices of Zeneca's
CPC.
C.

In any complaint(s)

filed by the States, or any of

them, against any other Manufacturer or Distributor of CPC
alleging resale price maintenance of CPC, the complaint(s) shall
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not identify Zeneca by name or by use of such descriptive terms
that Zeneca may be recognized as the entity being described in
such complaint.
VII. LIMITATIONS TO RELEASES AND COVENANTS NOT TO SUE
A.

The waivers, releases, discharges and covenants not to

sue set forth in this Settlement Agreement are not intended to,
and do not in any way, enhance,

impair or otherwise affect the

rights of any persons or entities other than the States as
defined herein.
B. Although the States are barred by the waivers,

releases

and covenants not to sue from bringing an action in their own
behalf or in such a representative capacity as set forth in
Section V of this Settlement Agreement, such waivers, releases
and covenants not to sue are not intended to, and do not in any
way, enhance,

impair or otherwise affect the rights of any

persons or entities who are not encompassed within the definition
of "States."
of Louisiana,

Provided, however, that with respect to the state
such waivers, releases and covenants not to sue

shall apply as well to all Louisiana state Trade Regulation Law
claims relating to all persons and entities on whose behalf
Louisiana could bring parens patriae claim(s) under its Trade
Regulation Laws and under the legal theories set forth in the
complaint.
C. Except as set forth in Section VI(A), the States
expressly reserve their rights to file an action against any
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person or entity other than Zeneca for any claims for relief or
causes of action the States deem appropriate.
VIII. COMPLIANCE WITH CONSENT DECREE
In addition to the rights and obligations for monitoring
compliance with the Consent Decree as set forth therein:
A.

Zeneca shall distribute in a timely manner, a copy of

the injunctive provisions of the Consent Decree to all persons in
the employ of its agricultural chemical products business who
have the titles of President, Vice-President responsible for
Business Strategy and Marketing, Customer Team Leads, Sales
Leads, and Market Leads, of superseding titles thereto.
Furthermore, at least once a year during the term of the Consent
Decree,

Zeneca will distribute a copy of the injunctive

provisions of the Consent Decree to persons who have newly
assumed these positions.
B.

Zeneca shall submit to the Antitrust Unit of the Oregon

Department of Justice c/o Andrew E. Aubertine,

1162 Court Street,

NE, Salem, Oregon 97310, an annual declaration under oath, by a
company designee who has responsibility for ensuring compliance
with this section, as to the fact and manner of its compliance
with the provisions of this section.
IX.
A.

OPT OUT CLAUSE

Zeneca has the sole and exclusive right to opt-out of

this Settlement Agreement and the Consent Decree if by April ___
, 1997 or such later time as may be mutually agreed to in a
writing executed by Andrew E. Aubertine, Assistant Attorney
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General, State of Oregon, acting as authorized representative on
behalf of the States, and counsel for Zeneca,
Triggering Date"), less than fifty-one
representing the individual States,

("the Opt-Out

(51) attorneys general

the District of Columbia and

the Commonwealth of Puerto Rico are Parties to this Settlement
Agreement and Consent Decree.
B.

If Zeneca is eligible to opt out of this Settlement

Agreement pursuant to paragraph A above, and wishes to do so, it
must exercise said opt-out right in writing

(using the form

attached hereto as Appendix ____ ) no later than 11:59 p.m. P.S.T.
on the fifth business day after the Opt-Out Triggering Date.
Zeneca's exercise of its opt-out right shall be deemed effective
as to all States at the time such notice is sent by facsimile or
deposited with an express mail service

(such as, for example,

Federal Express) for next day delivery to the State of Oregon c/o
Andrew E. Aubertine, Assistant Attorney General, Oregon
Department of Justice, Civil Enforcement Division, 1162 Court
Street, NE, Salem, Oregon.
C.

Failure to exercise the opt-out in accordance with this

Section shall constitute Zeneca's full and complete waiver of
this option.
D.

This entire section IX shall become null and void if

and when fifty-one (51) attorneys general representing the
individual states, the District of Columbia and the Commonwealth
of Puerto Rico are Parties to this Settlement Agreement and
Consent Decree as of the Opt-Out Triggering Date.
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X.

CONDITIONS PRECEDENT TO SETTLEMENT TAKING EFFECT

This Settlement Agreement shall become effective once all
Parties have signed this document and the court has approved and
signed the Consent Decree.

The Parties will exercise their best

efforts to obtain entry of the Consent Decree by the court in the
form agreed to by the Parties.

The Parties will not seek to

appeal such entry or approval, and/or take any action, directly
or indirectly, which might prevent or delay the Consent Decree
from becoming final.
XI.

A.

MISCELLANEOUS

Each signatory to this document, by his or her

signature,

expressly represents that he or she is fully

authorized to execute this Settlement Agreement by the Party he
or she represents,

including without limitation, all who are

encompassed within the definitions of State and Zeneca as
applicable to that signatory.

This Settlement Agreement may be

executed on separate signature pages or in counterparts with the
same effect as if all Parties had signed the same instrument.
B.

If, for any reason, the court declines to approve, sign

and enter the Consent Decree in the form agreed to by the Parties
within ____ calendar days after submission to the court, or if
the Consent Decree is subject to modification pursuant to a
successful appeal of the court's entry of the Consent Decree in
the form agreed to by the Parties, this entire Settlement
Agreement and all terms, conditions and obligations herein,
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including without limitation the waivers,

releases, and covenants

in Sections V and VI, are rescinded and become null and void.
The parties may extend the date for court approval. Such
extension shall be in writing and shall become effective when
authorized representatives of all of the Parties sign such
extension.
C.

If this Settlement Agreement becomes null and void

pursuant to the provisions of paragraph B of this Section:
1.

All of the States'

claims against Zeneca and its

Distributors shall be immediately reinstated and
considered as if this Settlement Agreement had never
been entered;
2.

All of Zeneca's and its Distributors' defenses,

challenges of whatever kind (whether legal, factual,
equitable or otherwise) , claims and counterclaims,
any,

if

shall be immediately reinstated and considered as

if this Settlement Agreement had never been entered,provided, however, that any assertion by Zeneca of any
statute of limitations defenses against those certain
states which are parties to the "Agreement as to
Assertion by Zeneca of Statute of Limitations," and the
extensions thereto, shall be subject to that agreement
and those extensions;
3.

The States and Zeneca shall forthwith file a

stipulation of dismissal of this action, said dismissal
to be without prejudice; and
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4.

Neither the States nor Zeneca may file any suit

against one another arising from same facts,
circumstances,

transaction and occurrences set forth in

the Complaint or Answer until 12:00 noon Eastern
Standard Time of the tenth business day following the
date of entry by the Court of such an order of
dismissal.
D.

If the "Agreement as to Assertion by Zeneca of Statute

of Limitations," and the extensions thereto, expires prior to
5:00 P.M. Pacific Time of the eleventh business day following the
date of entry by the Court of an order of dismissal without
prejudice,

then said Agreement shall be deemed to be extended

through the time and date set forth in paragraph C(4)

of this

Section.
E.

Subsequent to entry of the Consent Decree by the Court,

any request to the Court that the Consent Decree be modified,
(other than as specified in section IV of the Consent Decree)
shall be governed by applicable legal principles relating to
changes in consent decrees.

If, subsequent to entry of the

Consent Decree by the Court, the Court determines that the
Consent Decree should be modified (whether pursuant to section IV
of the Consent Decree or otherwise) , such determination shall
have no effect on the Settlement Agreement, Stipulation and Side
Letter which shall,

in all respects, remain in full force and

effect.

T#493 73 0.1 1

04 28 97

8 :5 8 am

16

F.

Except as otherwise provided in this Settlement

Agreement,

neither the States nor Zeneca shall have the right to

withdraw from this Settlement Agreement once the Settlement
Agreement has been executed by the Parties and presented to the
court for approval and entry.
1.

In addition:

In the event fewer than all fifty-one (51) States

have executed this Settlement Agreement, but Zeneca
elects not to exercise its right to opt out and instead
executes the Settlement Agreement, the Settlement
Agreement shall be binding as to Zeneca and those
states which have executed it; and
2.

Neither the States nor any of them shall have the

right to withdraw from this Settlement Agreement once
they have executed and presented it to Zeneca but
before either (a) Zeneca has executed it, or (b) Zeneca
has declined to execute it.
G.

This Settlement Agreement and the Side Letter shall not

be modified except in writing, signed by each of the Parties
hereto or by their authorized representative; provided, however,
that the States and Zeneca may jointly modify the terms of this
Settlement Agreement and the Side Letter solely for the purpose
of facilitating the details of settlement administration.
H.

No part of the Settlement Amount constitutes, nor shall

it be construed or treated as constituting, a payment in lieu of
damages,

treble damages, fines, penalties,

forfeitures or

punitive recoveries, nor have the States sought the imposition of

T# 4 9 3 7 3 0 .1 1

04 28 97

8 : 5 8 am

17

any of the foregoing as part of the Settlement Agreement in this
action.
AGREED AND CONSENTED TO:
ADD SIGNATURE BLOCKS FOR ALL SETTLING STATES AND ZENECA
AEA:dab/EWF08AD3
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

STATE OF TEXAS, et al.,

)

)
)

Plaintiff,

Civil Action
N o .____________

)

)
)
)

v.
ZENECA, INC.,

Affidavit Re:
Return of Zeneca
D ocum ents

)
)

Defendant.

State of MAINE

)

C ounty of KENNEBEC

)

)

I hereby swear that the following is true to the best of m y
inform ation and belief:

1.

I am the attorney for the State of MAINE in the above-

encaptioned matter.
2.

This affidavit is intended to satisfy the plaintiffs'

obligations in accordance w ith Section 4(2) of the Side Letter
A greem ent in this m atter.
3.

Originals or copies of Zeneca documents as defined and

described in Section 4 of the Side Letter Agreement, are not now in
and have never come into the possession, custody or control of the

MAINE DEPARTMENT OF THE ATTORNEY GENERAL or his
designee(s).

Dated this 18th day of June, 1997.

Assistant A ttorney General
Chief, Public Protection Division
6 State House Station
Augusta, Maine 04333
(207) 626-8845

Subscribed and to before m e this 18th day of June, 1997.

M y

J

c o u jla ^

4Jolai'> T obfcMy Commission Expires:

IN T H E U N IT E D STATES DISTRICT COURT
FOR T H E N O R TH ER N DISTRICT OF TEXAS
DALLAS DIVISION

STATE OF TEXAS, ex rei.
Attorney General D A N M O RA LES,

§
§

STATE OF ALABAM A, ex rei.
Attorney General BILL PRYOR,

§
§
§

STATE OF ALASKA, gx rd .
Attorney General BRUCE M . BO TELH O ,

§
§
§
§

STATE OF ARIZONA, ex rei.
Attorney General GRANT W O O DS,

§
§

N O D ' ^ T S I C T OF TEXAS

Filed
N A N CY DOHERTY, CLERK
B Y — ------------------------------

§

STATE OF ARKANSAS, ex rei.
Attorney General W INSTON B R Y A N T ,

§
§

STATE OF CALIFORNIA, ex rd .
Attorney General DANIEL E. LU N D G R EN ,

§
§

§

§

STATE OF COLORADO, ex re],
Attorney General GALE A . NORTON,

§
§

STATE OF CONNECTICUT, ex rd .
Attorney General RICHARD BLUM ENTHAL,

§
§

STATE OF DELAW ARE, ex rei.
Attorney General M . JANE BRADY,

§
§

3 - 9CIVIL
7 CACTION
V1526-D
NO.

§

§

§
DISTRICT OF COLUMBIA, ex rei.
§
Interim Corporation Counsel JO A NN ROBINSON, §
§

STATE OF GEORGIA, ex rd.
Attorney General MICHAEL J. BOWERS,

§
§

COMPLAINT

STATE OF HAW AII, gx m l.
Attorney General MARGERY S . B R O N S T E R ,

§
§

STATE OF IDAHO, gx rel.
Attorney General ALAN G. L A N C E ,

§
§
§
§

STATE OF ILLINOIS, gx reL
Attorney General JIM RYAN,

§
§

STATE OF INDIANA, gx reL
Attorney General JEFFREY A. M O D ISE T T ,

§
§
§

STATE OF IOW A, ex rel.
Attorney General THOMAS J. M ILLER ,

§
§

STATE OF KANSAS, gx r e l
Attorney General CARLA J. STOVALL,

§

§

§

§
§

COMMONWEALTH OF KENTUCKY, ex re],
Attorney General A . B. CHANDLER, m ,

§
§

STATE OF LOUISIANA, ex rel.
Attorney General RICHARD P. IEYO UB,

§
§

§

§

STATE OF M AINE, ex rel.
Attorney General ANDREW KETTERER,

§
§

STATE OF M ARYLAND, gx rel.
Attorney General J. JOSEPH CURRAN, JR .,

§
§

§

§

COMMONWEALTH OF MASSACHUSETTS, ex rel. §
Attorney General SCOTT HARS HBARGER,
§
§

STATE OF MICHIGAN, ex rel.
Attorney General FRANK J. KELT .HY,

§
§
§

STATE OF M INNESOTA, ex rel.
Attorney General HUBERT H. HUMPHREY m ,
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§
§

STATE OF MISSISSIPPI, ex r d .
Attorney General MIKE M O O R E,

§
§

STATE OF MISSOURI, gx rel.
Attorney General JEREMIAH W . (JAY) NIXON,

§
§

STATE OF M ONTANA, ex rel.
Attorney Gneral JOSEPH P. M A ZU R EK ,

§
§

STATE OF NEBRASKA, ex rel.
Attorney General DON STENBERG,

§
§

STATE OF NEVADA, ex rel.
Attorney General FRANKIE SU E D E L PAPA,

§
§

STATE OF NEW HAM PSHIRE, ex rd .
Attorney General JEFFREY R. HOW ARD,

§
§

STATE OF NEW MEXICO, ex rd .
Attorney General TOM U D A LL,

§
§

STATE OF NEW YORK, ex rel.
Attorney General DENNIS C. VACCO,

§
§

STATE OF NORTH CAROLINA, ex rd.
Attorney General MICHAEL F. EASLEY,

§
§

STATE OF NORTH DAKOTA, ex rel.
Attorney General HEIDI HETTKAMP,

§
§

STATE OF OHIO, ex rel.
Attorney General BETTY D . MONTGOMERY,

§
§

§

§

§

§

§

§

§

§

§

§

§

STATE OF OKLAHOMA, ex rd.
Attorney General W . A. DREW EDMONDSON,

§
§
§
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STATE OF OREGON, gx ig l.
Attorney General HARDY M Y ERS,

§

COMMONWEALTH OF PENNSYLVANIA, ex rei.
Attorney General D . M IC H A EL F IS H E R ,

§
§

§
§

§

COMMONWEALTH OF PU E R T O R ICO , ex rei. §
Attorney General JOSE FU E N T E S AG O STINI,
§
§

STATE OF RHODE ISLA N D , ex re].
Attorney General JEFFREY B . P IN E ,

§
§

STATE OF SOUTH CARO LINA, g x rg],
Attorney General CHARLES MOLONY CONDON,

§
§

STATE OF SOUTH DAKOTA, ex rei.
Attorney General MARK W . B A R N E T T ,

§
§

STATE OF TENNESSEE, ex r d .
Attorney General JOHN KNOX W A LK U P,

§
§

STATE OF UTAH, ex rei.
Attorney General JAN GRAHAM ,

§
§

§

§

§

§

§

STATE OF VERMONT, ex rgl.
Attorney General JEFFREY L. AM ES TO Y,

§
§

COMMONWEALTH OF VIRGINIA, ex rgl.
Attorney General RICHARD CULLEN,

§
§
§

STATE OF W ASHINGTON, ex re¡.
Attorney General CHRISTINE O. GREGOIRE,

§
§

STATE OF WEST VIRGINIA, gx rei.
Attorney General DARRELL V . McGRAW , JR.,

§
§
§

STATE OF W ISCONSIN, ex rd .
Attorney General JAMES E. DOYLE,

§
§
§

§

§
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STATE OF W YOM ING, £x r d .
Attorney General W ILLIAM U . H ILL,

§
§
§

Plaintiffs,

§

§

v.

§

§

Zeneca In c.,

§
§

Defendant.

§

COMPLAINT
I.
SUMMARY OF COMPT.ArNT
The Plaintiffs STATES OF TEXAS, ALABAMA, ALASKA, ARIZONA, ARKANSAS,
CALIFORNIA, COLORADO, CONNECTICUT, DELAWARE, GEORGIA, HAWAII, IDAHO,
ILLINOIS, IND IA N A , IOW A, KANSAS, KENTUCKY, LOUISIANA, MAINE, MARYLAND,
M ASSACHUSETTS, MICHIGAN, MINNESOTA, MISSISSIPPI,

MISSOURI, MONTANA,

NEBRASKA, N EVADA, NEW HAMPSHIRE, NEW MEXICO, NEW YORK, NORTH
CAROLINA, NORTH DAKOTA, OHIO, OKLAHOMA,
RHODE ISLAN D ,

SOUTH CAROLINA, ^

OREGON, PENNSYLVANIA,

SOUTH DAKOTA,

TENNESSEE, UTAH,

VERMONT, VIRGINIA, WASHINGTON, W EST VIRGINIA, WISCONSIN, and WYOMING,
and the DISTRICT OF COLUMIA and PUERTO RICO ("the States") bring this action in their

5

sovereign capacities, and as parens patriae on behalf o f the general welfare and econom y o f each
o f their states, against D efendant Zeneca Inc., formerly ICI AMERICAS INC., (“Zeneca" or
“Defendant”) and unnamed co-conspirators as set forth below to secure injunctive relief and civil
penalties for Zeneca’s violations o f the antitrust laws o f the United States and the antitrust and unfair
competition or related laws o f th e States. Plaintiffs allege that Zeneca, as a manufacturer o f certain
agricultural crop protection chem icals, entered into arrangements for the distribution o f those
chem icals pursuant to which it and its unnamed co-conspirators fixed the prices at which its
distributors resold such chem icals to retail dealers, farmers, growers, and others, including some or
all o f the States bringing this action.

n.
JURISDICTION AND VENUE
1.

This Complaint is filed and the jurisdiction and venue o f the Court are invoked under the

provisions o f2 8 U .S.C. §§ 1331 and 1337 and 15 U .S.C . § 26 to obtain injunctive relief based upon
Defendant’s contracts, combinations, and conspiracies to fix prices in violation o f Section 1 o f the
Sherman Act, 15 U .S.C . § 1.
2.

The Defendant is found or resides, and does business in the State o f Texas, as well as in

each o f the plaintiff States bringing this action.
3.

Venue is proper in this district under Section 12 o f the Clayton Act, 15 U.S.C. § 22 and 28

U.S.C. § 1391(b) and (c), because Defendant is found, resides, or does business within the Northern
D istrict o f Texas and because the claims alleged arose, in part, in this judicial district.
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4.

The Complaint a lso alleges violations o f the follow ing state antitrust and/or unfair

com petition and related law s, and seeks injunctive relief as w ell as civil penalties based on these
claims: Texas Free Enterprise and Antitrust Act o f 1983, Tex. Bus. and Com. Code § 15.01 et seq.:
Code o f Alabama, §§ 8-10-1 et seq. (1975); Alaska Restraint o f Trade Act, AS §§ 45.50.562--.596
§t seq.. Arizona Uniform State Antitrust A ct, A.R.S. § 44-1402 et seq.: Arkansas Unfair Practices
Act, Ark. Code Ann. § 4-75-309; California’s Cartwright Act, Cal. Bus. & Prof. Code §§ 16720 et
seq.: California’s Unfair Com petition Act, Cal. Bus. & Prof. Code §§ 17200 §t seq.; Colorado
Antitrust Act o f 1992, § 6-4-104, C olo. Rev. Stat. (1992); Connecticut Antitrust Act, Conn. Gen.
Stat. §§ 35-24 et seq.: D elaw are Antitrust Act, 6 Delaware Code Chapter 21; D istrict o f Columia
Antitrust Act, D .C . Code Ann. § 28-4502 (1996); Georgia Fair Business Practices Act O.C.G.A. §
10-1-390 §t. seq. and O .C .G .A .

§ 13-8-2; Hawaii Revised Statutes §§ 480-2, 480-4;

Idaho

Antitrust Law, Idaho Code §§ 48-101 et seq.; Idaho Consumer Protection Act, Idaho Code § 48603(18); Illinois Antitrust A ct, 740 ILCS 10/1. §L seq.: Indiana C ode §§ 24-1-1-1 et seq.; Iowa
Competition Law, Iow a Code Chapter 553; Kansas Statutues Annotated §§ 50-101 et seq.; Kentucky
Consumer Protection Act, KRS §§ 367.175; La. R.S. 51:121, f t seq.; Maine R evised Statutes
*t. -

Annotated, Tit. 10 §§ 1101 et s ^ .; Md. Comm. Law Code Ann. §§ 11-201, et seq.; M assachusetts
Antitrust Act, Mass. Gen. L. c. 93 §§ 1 et seq.; Massachusetts Consumer Protection Act, Mass. Gen.
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L. c. 93 A §§ 1 et seq.: Michigan Antitm st Reform Act (MARA), Mich. Comp. Laws Ann. §§
445.771 gt seq: Michigan Statutes Annotated 2 8.70(1) et seq.: Minn. Stat. §§ 325D .49 - 325D .66
(1996); Mississippi Code Annotated §§ 75-21-1 et seq.: M issouri Antitrust Law, §§ 416.011 et seq:
M ont. Code Ann. § 30-14-222; Neb. Rev. Stat. §§ 59-801 - 59-831 and §§ 59-1601 - 59-1623
(1993, Cum. Supp. 1996); Nevada Unfair Trade Practice Act, Nev. Rev. Stat. Chapter 598A .060;
N ew Hampshire RSA 356; N ew Mexico Antitrust Act, §§ 57-1-1 gt sgq. NM SA 1978 (1995 Repl.);
N .Y . Gen. Bus. Law §§ 340 gt sgq. (M cKinney 1988); North Carolina General Statutes §§ 75-1,
75-1.1, and 75-2; North Dakota’s Uniform State Antitrust Act, N .D . Cent. Code §§ 51-08.1-01 gt
seq.: Ohio’s Valentine Act, Ohio Rev. Code §§ 1331.01 et sgq.; Oklahoma Statutues tit. 79 §§ 1 gt
seq.: Oklahoma Statutes tit. 15, Supp. 1996, § 753(20);

Oregon Revised Statutes § 646.705;

Pennsylvania 71 P.S .§ 732-204(c); Puerto R ico’s Anti-M onopoly Act o f 1964, P.R. Laws Ann. tit.
1 0 § § 2 5 7 g t seq.; Rhode Island Antitrust A ct, R .I. Gen. Laws § 6-36-6; South Carolina Code o f
Laws §§ 39-3-10 gt seq.: South Dakota Codified Law s ch. 37-1; Tennessee Antitrust Act, Tenn.
Code Ann. §§ 47-25-101 gt seq.; Tennessee Consumer Protection Act, Tenn. Code Ann. §§ 47-18101 gt seq.:Utah Antitrust Act, Utah Code Ann. §§ 76-10-911 gt sgq. (1979, as amended); Vermont
Consumer Fraud Act, 9 VSA § 2451 gt seq.: Virginia Antitrust Act, Va. Code §§ 59.1-9.1 et seq.:
W ashington Consumer Protection Act, RCW 19.86; W est Virginia Antitrust Act, W. Va. Code §§
47-18-1 gt seq.; W est Virginia Consumer Credit and Protection Act, W Va. Code §§ 46A -1-101 gt
seq.: W isconsin Trusts and M onoplies Law, §§ 133.03(1), 133.16, Wis. Stats.; W yoming Statutes
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§§ 40-4-101 §t sea- A ll claims under federal and state law are based upon a common nucleus o f
operative facts such that the entire action commenced by this Complaint constitutes a single case
which would ordinarily be tried in one judicial proceeding.
5.

This Court has pendent jurisdiction over the claims based upon State law. 28 U .S.C . §

1367(a). Pendent jurisdiction would avoid unnecessary duplication and multiplicity o f actions, and
should be exercised in the interests o f judicial economy, convenience and fairness.
m .

DEFINITIONS
6.

As used herein:
a.

“Crop Protection Chemicals” (hereinafter “CPC”) shall mean chemical products

that are used, among other things, to control or eliminate unwanted disease, insects, plants, fungus,
and rodents around crops, including, but not limited to, those crop protection chemicals covered
either by Zeneca’s stewardship bonus programs or by manufacturers’ various margin maintenance
programs and policies as those programs and policies are defined herein.
b.

“Distributor” shall mean a business entity that purchases CPC from a

manufacturer, including Zeneca, for resale to retail dealers, farmers, growers, or others, including
governm ental entities; a single distributor may be integrated, usually through separate corporate
divisions, in reselling CPC at both the wholesale and retail levels.
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c.

“G ross margin” as used and defined by Zeneca for purpose o f its stewardship

bonus programs, shall mean and is calculated as the net resale price o f the CPC (as defined below),
minus the wholesale price o f the CPC (taking into account discounts and other price terms o f sale)
that was paid by the distributor, divided by the net resale price.
d.

“Manufacturer” shall mean a manufacturer or producer o f CPC that sells to

distributors, retail dealers, and/or agricultural cooperatives.
e.

“Margin Maintenance Policy” and “Margin Maintenance Program” mean any

marketing program, sales program, marketing policy and/or sales policy in which a manufacturer
and a distributor o f CPC agree that the distributor will be paid a specific rebate on certain CPC that
are resold by the distributor: (1) at or above a qualifying price or price level specified by a
manufacturer; or (2) at or above a qualifying minimum markup or “gross margin” percentage
specified by a manufacturer.
f.

“N et resale price” shall mean the f.o.b. delivered resale price o f the CPC sold

by the distributor, taking into account returns, discounts for cash, blanket credit m em os, rebates,
free equipment, or other equipment unsupported by a bona fide lease or purchase order, trips,
free product, and all other discounts, incentives and other value given by the distributor to its
customer which result in a reduction o f the true bottom line price actually charged to the
customer.
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g.

“Qualifying Price” shall mean any CPC resale price, price level, minimum

price markup or gross margin upon which Zeneca conditioned payments o f its rebates to distributors
under the Zeneca stewardship bonus programs.
h.

“Rebate” shall mean a payment o f money by a manufacturer to a distributor

which was (1) pursuant to the distributor’s agreement with and participation in a manufacturer's
margin maintenance policy or program or Zeneca’s stewardship bonus program, and; (2)
conditioned upon the distributor’s resale o f CPC at or above the manufacturer’s qualifying price in
its policy or program.
i.

“Relevant Period” shall mean the period during which any Zeneca

stewardship bonus program was in effect commencing at least sometime in 1986 and continuing
through December 31, 1993.
j.

“R esale Price” shall mean any price, price floor, price ceiling, price range or

any mark-up formula or margin o f profit used by any distributor for the resale pricing o f any
CPC to dealers, farmers, grow ers or other purchasers, including government entities.
k.

“States” shall mean those States, by and through their Attorneys General, who

are signatories to this Complaint and who are bringing this action in their sovereign capacities,
and as parens patriae on behalf o f the general welfare and economy Of each o f their States.
l.

“Zeneca” shall mean Zeneca Inc., formerly ICI Americas Inc., including its

affiliates, direct and indirect parents, subsidiaries, divisions and other organizational units o f any
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kind that sold CPC; their successors and assigns; their officers, directors, employees; and, to the
extent acting at their direction and on their behalf, their agents, representatives and other
persons.
IV.
PLAINTIFFS
7.

The States o f Texas, Alabama, Alaska, Arizona, Arkansas, California, Colorado,

C onnecticut,

Delaware, Georgia, Hawaii, Idaho, Illinois, Indiana,

Louisiana, M aine, Maryland, Massachusetts,

Iowa, Kansas,

Kentucky,

M ichigan, Minnesota, M ississippi,

Missouri,

M ontana, Nebraska, Nevada, New Hampshire, New M exico, New York, North Carolina, North
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota,
Tennessee, Utah, Vermont, Virginia, Washington, W est Virginia, W isconsin, W yoming and the
D istrict o f Columbia and Puerto Rico by and through their Attorneys General, or other authorized
official, bring this action in their sovereign capacities and as parens patriae on behalf o f the general
w elfare and econom y o f each o f their states to enforce federal and state laws that Zeneca has
violated.
V.
•a -

DEFENDANT
8.

Z eneca is a corporation organized, existing and doing business under and by virtue o f

the laws o f the State o f Delaware, and has its principal place o f business at Wilmington, Delaware.
9.

Z eneca is now and for some time has been engaged in the manufacturing, offering for
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sale, sale and distribution o f CPC to distributors located throughout the United States, including the
State o f Texas.
VI.
CO-CONSPIRATORS
10.

Various distributors o f Zeneca known and unknown to Plaintiffs and not named as

defendants herein, have participated as co-conspirators with Zeneca in the violations alleged in this
Complaint and have performed acts and made statements in furtherance thereof.

vn.
TRADE AND COMMERCE
11.

During the relevant time period, Zeneca manufactured CPC in the State o f Delaware and

elsewhere and sold them to distributors in each o f the states bringing this action. These CPC are
used principally by fanners or growers for crop protection, as w ell as by states or other
governmental entities for insect control or control o f unwanted plants.
12.

The activities o f Zeneca and distributors in distributing and selling Zeneca CPC were in

the regular, continuous and substantial flow o f interstate commerce, and have had a substantial effect
upon interstate commerce. Each year during the relevant time period, Zeneca has sold several
hundreds o f millions ofd ollars o f CPC throughout the United States.
13.

The activities o f Zeneca and distributors in distributing and selling Zeneca CPC were in

the regular, continuous and substantial flow o f trade and commerce within each o f the Plaintiff
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States, and have had a substantial effect upon such intrastate trade and commerce. Each year during
the relevant time period, Zeneca has sold at least several thousands, if not millions, o f dollars o f
CPC within each o f the Plaintiff States.

vm.
FIRST CLAIM FOR RELIEF
14.

Beginning on a date uncertain but at least as early as 1986 and continuing through

Decem ber 31, 1993, Zeneca adopted one or more national marketing programs pursuant to which
it entered into separate unlawful contracts, combinations and conspiracies with each o f its
distributors o f CPC, in restraint o f interstate trade and commerce and in violation o f Section 1 o f the
Sherman Act, 15 U .S.C . § 1. Said contracts, combinations, and conspiracies established minimum
resale prices to be charged by distributors when reselling CPC, and may resume at any tim e unless
the relief prayed for hereinafter is granted.
15.

Each contract, combination and conspiracy consisted o f a continuing agreement,

understanding or concert o f action between defendant and a distributor, the substantial terms o f
w hich were to fix, raise, maintain and stabilize the resale price o f Zeneca’s CPC that w ere sold to
retailers, farmers, growers and other purchasers.
*

16.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

effectuated, in part, through written contracts between Zeneca and distributors selling Zeneca CPC.
17.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

further effectuated, in part, through national and regional committee meetings, club meetings, and task
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force meetings among unnamed distributors o f Zeneca CPC. These committee, club and task force
m eetings were commonly known and referred to as “Zeneca Executive Club” meetings and “Zeneca
Distributor Task Force” meetings and were held, endorsed, encouraged and facilitated by Zeneca.
18.

The contracts, combinations and conspiracies alleged in paragraphs 14 and 15 were

im plem ented and carried out through the Zeneca stewardship programs, but were in substance and
effect used and designed to restrict the pricing independence o f the distributors so that they would
adhere to the qualifying price schedules specified by Zeneca within the stewardship programs.
19.

For the purpose o f forming, effectuating and furthering the conspiracies, Zeneca and its co

conspirators did those things which they combined, agreed and conspired to do, including among other
things, the following:
a.

Zeneca imposed mandatory stewardship bonus programs on all distributors that

wanted to sell Zeneca CPC. Before a distributor could sell any Zeneca CPC, a distributor was required
to enter into a contract with Zeneca in which the distributor agreed to participate in Zeneca's stewardship
bonus programs.
b.

Within these mandatory stewardship bonus programs, Zeneca created a pricing

structure for the sale and resale o f CPC that was both supported and enforced by a rebate or bonus
system. The pricing structure was supported by the payment o f rebates/bonuses to distributors who
resold CPC at or above the qualifying price; the pricing structure was enforced by the withhold and/or
threat o f withhold o f a rebate for distributors failing to price at or above the Zeneca qualifying price.
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c.

Zeneca and each distributor agreed, formally and in writing, as part o f the

stewardship bonus programs, that Zeneca would pay a rebate or stewardship bonus to the distributor for
only those sales o f CPC that were resold by the distributor at or above the Zeneca qualifying price.
d.

Zeneca and each distributor further agreed, formally and in writing, as part o f

the stewardship bonus programs, that rebates to distributors would be withheld on all sales o f CPC
below the qualifying price, regardless o f the price gap between the qualifying price and the discounted
resale price on each CPC.
e.

Zeneca used the stewardship bonus programs to force adherence to the

qualifying pricing structure by creating a wholesale and resale pricing structure wherein the rebate paid
to each distributor became crucial to that distributor’s success.
f.

Zeneca and each distributor further agreed, formally and in writing, as part o f

the stewardship bonus programs, that the distributor’s resale prices on all Zeneca CPC would be subject
to audit by Zeneca to ensure the accuracy o f sales and pricing information that the distributor reported
to Zeneca. Zeneca did audit distributors to determine whether the distributors’ reported sales had, in
fact, been made at or above the qualifying prices.
g.

Zeneca and each distributor further agreed, as part o f the stewardship bonus

programs, that Zeneca should and would increase enforcement efforts, including increasing the number
and frequency o f audits, in order to reduce cheating on the Zeneca stewardship bonus programs and
obtain a higher percentage o f adherence among distributors to the Zeneca qualifying price structure.
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h.

Zeneca permitted and encouraged distributors to report to Zeneca any

distributors who were believed to have been cheating on the Zeneca stewardship bonus programs.
Cheating occurred when a distributor resold CPC below the Zeneca qualifying prices but reported the
resale at or above the qualifying price in order to receive the rebate.
i.

Zeneca held, facilitated and/or attended Zeneca Executive Club meetings and

Zeneca Distributor Task Force M eetings at which unnamed distributors discussed the Zeneca
stewardship/bonus programs with each other and with Zeneca employees. These discussions included,
without limitation, the proposed prices and margins on Zeneca CPC under the stewardship bonus
programs, increased enforcement and auditing by Zeneca under the stewardship bonus programs to
ensure more distributors adhered to the Zeneca minimum qualifying price schedules, and renewed
commitments by the co-conspirators to the Zeneca stewardship bonus programs.
j.

Zeneca sought and received assurances from unnamed distributors that they

supported and would continue to support in the future the Zeneca stewardship bonus programs by
selling the CPC at or above the Zeneca qualifying prices, by complying with the Zeneca audit
procedures, and by responding and adhering to increased measures to police the stewardship bonus
programs in order to reduce the number o f violations under these programs.
20.

The aforementioned acts and practices by Zeneca were in violation o f Section 1 *of the

Sherman Act, 15 U.S.C. § 1.
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IX.
SECOND CLAIM FOR RELIEF
21.

Plaintiff State o f Texas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
22.

The aforementioned practices by Zeneca w ere in violation o f the Texas Free Enterprise

and Antitrust Act o f 1983, Tex. Bus. and Com. Code § 15.01 et seq.
X.
THIRD CLAIM FOR RELIEF
23.

P laintiff State o f Alabama repeats and realleges each and every allegation contained in

Paragraph 1-19 with the same force and effect as if set forth in fill herein.
24.

The aforementioned practices by Zeneca were in violation o f Code o f Alabama, § § 8 - 1 0 -

1 g tse g . (1975).
XI.
FOURTH CLAIM FOR RELIEF
25.

Plaintiff State o f Alaska repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full Herein.
26.

The aforementioned practices by Zeneca w ere in violation o f the Alaska Restraint o f

Trade Act, AS §§ 45.50.562—.596 et seq.
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xn.
FIFTH CLAIM FOR RELIEF
27.

Plaintiff State o f Arizona repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
28.

The aforementioned practices by Zeneca were in violation o f the Arizona Uniform State

Antitrust A ct, A .R .S. §§ 44-1402 §t seq.

xm.
SIXTH CLAIM FOR RELIEF
29.

Plaintiff State o f Arkansas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
30.

The aforementioned practices by Zeneca w ere in violation o f the Arkansas Unfair

Practices Act, Ark. Code Ann. § 4-75-309.
XIV.
SEVENTH CLAIM FOR RELIEF
31.

Plaintiff State o f California repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
32.

The aforementioned practices by Zefieca were in violation o f California’s Cartwright Act,

Cal. B us. & Prof. Code §§ 16720 §t seq., and California’s Unfair Competition Act, Cal. Bus. &
Prof. Code §§ 17200 et seq.
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XV.
EIGHTH CLAIM FOR RELIEF
33.

Plaintiff State o f Colorado repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
34.

The aforementioned practices by Zeneca were in violation o f the Colorado Antitrust Act

o f 1991, § 6-4-104, Colo. Rev. Stat. (1992).
XVI.
NINTH CLAIM FOR RELIEF
35.

Plaintiff State o f Connecticut repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
36.

The aforementioned practices by Zeneca were in violation o f the Connecticut Antitrust

Act, Conn. Gen. Stat. §§ 35-24 et seq.

xvn.
TENTH CLAIM FOR RELIEF
37.

Plaintiff State o f Delaware repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
38.

The aforementioned practices by Zeneca were in violation o f the Delaware Antitrust Act,

6 Delaware Code Chapter 21.
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xvm.
ELEVENTH CLAIM FOR RELIEF
39.

Plaintiff District o f Columbia repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
40.

The aforementioned practices by Zeneca were in violation o f the District o f Columbia

Antitrust Act, D C. Code Ann. § 28-4502 (1996).
XIX
TWELFTH CLAIM FOR RELIEF
41.

Plaintiff State o f Georgia repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
42.

The aforementioned practices by Zeneca were in violation o f Official Code o f Georgia

Annotated § 13-8-2, and the Georgia Fair Business Practices Act, OCG § 10-1-390.
XX.
THIRTEENTH CLAIM FOR RELIEF
43.

Plaintiff State o f Hawaii repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
*

44.

The aforementioned practices by Zeneca were in violation o f Hawaii Revised Statutes

§§ 480-2, 480-4.

21

XXI.
FOURTEENTH CLAIM FOR RELIEF
45.

Plaintiff State o f Idaho repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
46.

The aforementioned practices by Zeneca were in violation o f the Idaho Antitrust Law,

Idaho Code §§ 48-101 gt seq.. and the Idaho Consumer Protection Act, Idaho Code § 48-603(18).

xxn.
FIFTEENTH CLAIM FOR RELIEF
47.

Plaintiff State o f Illinois repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
48.

The aforementioned practices by Zeneca were in violation o f the Illinois Antitrust Act,

7 4 0 ILCS 10/1.gt seq.

xxm.
SIXTEENTH CLAIM FOR RELIEF
49.

Plaintiff State o f Indiana repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
50.

The aforementioned practices by Zeneca were in violation o f Indiana Code § § 24-1-1-1

et seq.
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XXIV.
SEVENTEENTH CLAIM FOR RELIEF
51.

Plaintiff State o f Iowa repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
52.

The aforementioned practices by Zeneca were in violation o f the Iowa Competition Law,

Iowa Code Chapter 553.
XXV.
EIGHTEENTH CLAIM FOR RELIEF
53.

Plaintiff State o f Kansas repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
54.

The aforementioned practices by Zeneca were in violation o f Kansas Statutes Annotated

§§ 50-101 et seq.
XXVI.
NINETEENTH CLAIM FOR RELIEF
55.

Plaintiff Commonwealth o f Kentucky repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
56.

The aforementioned conspiracy by defendant and its co-conspirators was in violation o f

Kentucky Consumer Protection Act, KRS §§ 367.175.
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XXVII
TWENTIETH CLAIM FOR RELIEF
57.

Plaintiff State o f Louisiana repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
58.

The aforementioned practices by Zeneca were in violation o f La. R.S. 51:121. et seq.
XXVIII
TWENTY-FIRST CLAIM FOR RELIEF

59.

Plaintiff State o f Maine repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same and force and effect as if set forth in full herein.
60.

The aforementioned practices by Zeneca were in violation o f Maine Revised Statutes

Annotated, Tit. 10 §§ 1101 et seq.

XXIX.
TWENTY-SECOND CLAIM FOR RELIEF
61.

Plaintiff State o f Maryland repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
62.

The aforementioned practices by Zeneca unreasonably restrained trade or commerce in

Maryland, in violation o f the Md. Com. Law Code Ann. §§ 11-201 et seq.
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XXX.
TWENTY-THIRD CLAIM FOR RELIEF
63.

Plaintiff Commonwealth o f Massachusetts repeats and realleges each and every

allegation contained in paragraphs 1-19 with the same force and effect as if set forth in full herien.
64.

The aforementioned practices by Zeneca were in violation o f the Massachusetts

Consumer Protection Act, Mass. Gen. L. c. 93 A §§ 1 gt ggq.; Massachusetts Antitrust Act, Mass.
Gen. L. c. 93 §§ 1 gt seq.
XXXI.
TWENTY-FOURTH CLAIM FOR RELIEF
65.

Plaintiff State o f Michigan repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
66.

The aforementioned practices by Zeneca were in violation o f the Michigan Antitrust

Reform A ct (MARA), Mich. Comp. Laws Ann. §§ 445.771 gt seq.. and Michigan Statutes
Annotated 28.70(1) gt seq.

xxxn.
TWENTY-FIFTH CLAIM FOR RELIEF
67.

Plaintiff State o f Minnesota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.

25

68.

The aforementioned practices by Zeneca were in violation o f the Minn. Stat. §§ 325D.49

- 325D .66 (1996).

xxxni.
TWENTY-SIXTH CLAIM FOR RELIEF
69.

Plaintiff State o f Mississippi repeats and realleges each and every allegation contained

in paragraphs 1-19 within the same force and effece as if set forth in full herein.
70.

The aforementioned practices by Zeneca were in violation o f Mississippi Code Annotated

§§ 75-21-1 et seq.
XXXIV.
TWENTH-SEVENTH CLAIM FOR RELIEF
71.

Plaintiff State o f Missouri repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
72.

The aforementioned practices by Zeneca were in violation o f the Missouri Antitrust Law,

§§ 416.011 et seq.
XXXV
TWENTY-EIGHTH CLAIM FOR RELIEF
73.

Plaintiff State o f Montana repdhts and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
74.

The aforementioned practices by Zeneca were in violation o f Mont. Code Ann.

§ 30-14-225.
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XXXVI.
TW ENTY -NINTH CLAIM FOR RELIEF
75.

Plaintiff State o f Nebraska repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
76.

The aforementioned practices by Zeneca were in violation o f the Neb. Rev. Stat. onsumer

§§ 59-801 - 59-831 and §§ 59-1601 - 59-1623 (1993, Cun. Supp. 1996).

xxxvn.
THIRTIETH CLAIM FOR RELIEF
77.

Plaintiff State o f Nevada repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
78.

The aforementioned practices by Zeneca were in violation o f the Nevada Unfair Trade

Practice Act, Nev. Rev. Stat. chapter 598A.

xxxvm.
THIRTY-FIRST CLAIM FOR RELIEF
79.

Plaintiff State o f N ew Hampshire repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
80.

The aforementioned practices by Zeneca were in violation o f N ew Hampshire RS A 356.
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XXXIX
THIRTY-SECOND CLAIM FOR RELIEF
81.

Plaintiff State o f N ew Mexico repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
82.

The aforementioned practices by Zeneca were in violation o f the N ew Mexico Antitrust

Act, §§ 57-1-1 gt sea- NM SA 1978 (1995 Repl.).
XL.
THIRTY-THIRD CLAIM FOR RELIEF
83.

Plaintiff State o f N ew York repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
84.

The aforementioned practices by Zeneca were in violation o f N.Y. Gen. Bus. Law §§

340 s i seq. (McKinney 1988).
XLI.
THIRTY-FOURTH CLAIM FOR RELIEF
85.

Plaintiff State o f North Carolina repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
86.

The aforementioned practices by Zeneca were in violation o f the North Carolina General

Statutes §§ 75-1, 75-1.1, and 75-2.
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XLH.
THIRTY-FIFTH CLAIM FOR RELIEF
87.

Plaintiff State o f North Dakota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
88.

The aforementioned practices by Zeneca were in violation o f North Dakota’s

Uniform State Antitrust Act, N.D. Cent. Code §§ 51-08.1-01 et seq.
XLIH.
THIRTY-SIXTH CLAIM FOR RELIEF
89.

Plaintiff State o f Ohio repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
90.

The aforementioned practices by Zeneca were in violation o f Ohio’s Valentine Act,

Ohio Rev. Code §§ 1331.01 et. seq.
XLIV.
THIRTY-SEVENTH CLAIM FOR RELIEF
91.

Plaintiff State o f Oklahoma repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
92.

The aforementioned practices by Zeneca were in violation o f the Oklahoma Statutes tit.

79 §§ 1 et seq.. and Oklahoma Statutes tit. 15, Supp. 1996, § 753(20).
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XLV.
THIRTY-EIGHTH CLAIM FOR RELIEF
93.

Plaintiff State o f Oregon repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
94.

The aforementioned practices by Zeneca were in violation o f the Oregon Revised

Statutues § 646.705.

XLVI.
THIRTY-NINTH CLAIM FOR RELIEF
95.

The Commonwealth o f Pennsylvania repeats and realleges each and every allegation

contained in Paragraph 1-19 with the same force and effect as if set forth in full herein.
96.

The aforementioned practices by Zeneca were in violation o f the Pennsylvania 71 P.S.

§ 732-204(c).

XLVD.
FORTIETH CLAIM FOR RELIEF
97.

Plaintiff Commonwealth o f Puerto Rico repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
98.

The aforementioned practices by Zeneca were in violation o f Puerto Rico’s Anti-

Monopoly Act o f 1964, P.R. Laws Ann. tit. 10 §§ 257 gj seq.
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XL VIII.
FORTY-FIRST CLAIM FOR RELIEF
99.

Plaintiff State o f Rhode Island repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
100.

The aforementioned practices by Zeneca were in violation o f the Rhode Island Antitrust

Act, R.I. Gen. Laws § 6-36-6.
XLIX.
FORTY-SECOND CLAIM FOR RELIEF
101.

Plaintiff State o f South Carolina repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
102.

The aforementioned practices by Zeneca were in violation o f South Carolina Code o f

Laws §§ 39-3-10

si seq.
L.
FORTY-THIRD CLAIM FOR RELIEF

103.

Plaintiff State o f South Dakota repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
104.

The aforementioned practices by Zeneca were in violation o f South Dakota Codified

Laws ch. 37-1.
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LI.
FORTY-FOURTH CLAIM FOR RELIEF
105.

Plaintiff State o f Tennessee repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
106.

The aforementioned practices by Zeneca were in violation o f the Tennessee Antitrust

Act, Term. Code Ann. §§ 47-25-101 s i seq.. and the Tennessee Consumer Protection Act, Term.
Code Ann. §§ 47-18-101 s i seq.
LD.
FORTY-FIFTH CLAIM FOR RELIEF
107.

Plaintiff State o f Utah repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
108.

The aforementioned practicies by Zeneca were in violation o f the Utah Antitrust Act,

Utah Code Arm. §§ 76-10-911 et seq. (1979, as amended).
LEI.
FORTY-SIXTH CLAIM FOR RELIEF
109.

Plaintiff State o f Vermont repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in lull herein.
110.

The aforementioned practices by Zeneca were in violation o f the Vermont Consumer

Fraud Act, 9 V SA § 2451 st seq.
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LIV.
FORTY-SEVENTH CLAIM FOR RELIEF
111.

Plaintiff Commonwealth o f Virginia repeats and realleges each and every allegation

contained in paragraphs 1-19 with the same force and effect as if set forth in full herein.
112.

The aforementioned practices by Zeneca were in violation o f the Virginia Antitrust Act,

Va. Code §§ 59.1-9.1 et seq.
LV.
FORTY-EIGHTH CLAIM FOR RELIEF
113.

Plaintiff State o f Washington repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
114.

The aforementioned practices by Zeneca were in violation o f Washington Consumer

Protection Act, RCW 19.86.
LVI.
FORTY-NINTH CLAIM FOR RELIEF
115.

Plaintiff State o f West Virginia repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
116.

The aforementioned practices by Zeneca were in violation o f the W est Virginia Act, W.

Va. Code §§ 47-18-1 gt seq.. and the West Virginia Consumer Credit and Protection Act, W. Va.
Code §§ 46A-1-101 et seq.
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lvh.

FIFTIETH CLAIM FOR RELIEF
117.

Plaintiff State o f Wisconsin repeats and realleges each and every allegation contained

in paragraphs 1-19 with the same force and effect as if set forth in full herein.
118.

The aforementioned practices by Zeneca were in violation o f the Wisconsin Trusts and

Monopolies Law, §§ 133.03(1) and 133.16, Wis. Stats.
L vm .
FIFTY-FIRST CLAIM FOR RELIEF
119.

Plaintiff State o f Wyoming repeats and realleges each and every allegation contained in

paragraphs 1-19 with the same force and effect as if set forth in full herein.
120.

The aforementioned practices by Zeneca were in violation o f Wyoming Statutes §§ 40-4-

101 et seq.
LIX.
EFFECTS
121.

The aforementioned unlawful practices had the following effects, among others:
a.

The resale prices for Zeneca CPC sold to retail dealers, to farmers, to growers,

and to other purchasers, including state and local governments, in the United States and in each o f
the plaintiff States were fixed, raised, maintained or stabilized at artificial and noncompetitive
levels;
b.

Price competition among distributors selling Zeneca CPC was restrained;
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c.

Retail dealers, farmers, growers and other purchasers in the States were denied

the benefits o f free and open competition among distributors selling Zeneca CPC; and
d.

Distributors’ pricing independence on the resale o f Zeneca CPC was in substance and

effect unlawfully restricted, diminished, curtailed, and compromised by the Zeneca stewardship bonus
programs.
LX.
INJURY
122.

A s a result o f the illegal contracts, combinations or conspiracies alleged above, retail

dealers, farmers, growers and other purchasers residing in the Plaintiff States, as well as each
Plaintiff State, sustained injury and each Plaintiff State has also sustained injury to the welfare and
economy o f its state.
123.

Retail dealers, formers, growers and other purchasers residing within the Plaintiff States,

including each Plaintiff State, are threatened with further injury unless Defendant is enjoined from
illegal conduct.
124.

Plaintiff States will be subject to a continuing threat o f injury to the general welfare and

economy o f their states unless Defendant is enjoined from its illegal conduct.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff States pray that the Court:
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a.

Adjudge and decree that Zeneca Inc., entered into unlawful price fixing agreements in

violation o f Section 1 o f the Sherman Act, 15 U.S.C. § 1;
b.

Adjudge and decree that Zeneca Inc., engaged in unlawful practices in violation o f the

state statutes referred to in Sections IX-LIX (paragraphs 21-122) above;
c.

Enter judgment against Zeneca Inc., for the maximum penalties determined by the Court

to be just and proper, based, depending on the laws o f each State, on: (1) each transaction in
violation o f the law, (2) each unlawful agreement between Zeneca Inc., and a distributor, or (3) the
overarching agreement in restraint o f trade between Zeneca Inc., and its distributors;
d.

Enjoin and restrain Zeneca Inc., its successors, assigns, subsidiaries and transferees, and

its officers, directors, agents, employees, and all other persons acting in concert with it, from
engaging in the unlawful practices described in this Complaint and from engaging in any similar
unlawful practices;
e.

Enter judgment against Zeneca Inc., for all other available relief determined by the Court

to be just and proper that is provided for under the state statutes enumerated in Sections IX -LIX
(paragraphs 21-122) above;
f.

Award each Plaintiff State the cost o f suit, including reasonable attorney’s fees; and

g.

Grant such other and further relief as the case may require and the Court may deem just

and proper under the circumstances.
Dated

C?/ Z-Ç/
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IN THE UNITED STATES DISTRICT COLjRT
FOR THE NORTHERN DISTRICT OF TE^AS
DALLAS DIVISION
I

X
§

STATE OF TEXAS, ex rel.
Attorney General DAN MORALES,

§

§

§
STATE OF ALABAMA, ex rel.
Attorney General BILL PRYOR,

§
§
§

STATE OF ALASKA, ex rel.
Attorney General BRUCE M. BOTELHO,

§
§

§

STATE OF ARIZONA, ex rel.
Attorney General GRANT W OO DS,

§
§

§

STATE OF ARKANSAS, ex rel.
Attorney General WINSTON BRYANT,

§

3-97CV1526-D
CIVIL ACTION
NO. ____________

§

.§
STATE OF CALIFORNIA,-ex rel.
Attorney General DANIEL E. LUNDGREN,

§
§

§

STATE OF COLORADO, ex rel.
Attorney General GALE A. NORTON,

§

STATE OF CONNECTICUT, ex rel.
Attorney General RICHARD BLUM ENTHAL,

§

§
§
§

§

STATE OF DELAWARE, ex rel.
Attorney General M. IANE B R A D Y ,
DISTRICT OF COLUMBIA, ex rel.
Interim Corporation Counsel JO A N N ROBINSON
STATE OF GEORGIA, ex rel.
Attorney General MICHAEL J. BOWERS,
STATE OF HAWAII, ex rel.
Attorney General MARGERY S. BRONSTER,

§
§

§
§
§
§
§
§
§
§
§

ANSWER AND DEFENSES
OF ZENECA INC.

tO l

STATE OF IDAHO, ex rel.
Attorney General A LA N G. LANCE,

STATE OF IN D IA N A , ex rel.
Attorney General JEFFREY A. MODISETT,
STATE OF IOW A, ex rel.
Attorney General THOMAS J. MILLER,
STATE OF K ANSAS, ex rel.
Attorney General CARLA J. STOVALL,
COMMONWEALTH OF KENTUCKY, ex rel.
Attorney General A . B. CHANDLER, III,
STATE OF LOUISIANA, ex rel.
Attorney General RICHARD P. IEYOUB,
STATE OF M AINE, ex rel.
Attorney General A NDREW KETTERER,
STATE OF M A R YLA N D, ex rel.
Attorney General J. JOSEPH CURRAN, JR.,
COMMONWEALH OF MASSACHUSETTS, ex rel.
Attorney General SCOTT HARSHBARGER,
STATE OF MICHIGAN, ex rel.
Attorney General FRANK J. KELLEY,
STATE OF M INNESOTA, ex rel.
Attorney General HUBERT H. HUMPHREY III,
STATE OF MISSISSIPPI, ex rel.
Attorney General MIKE MOORE,
STATE OF MISSOURI, ex rel.
Attorney General JEREMIAH W. (JAY) NIXON,
STATE OF M O NTANA, ex rel.
Attorney General JOSEPH P. MAZUREK,
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STATE OF ILLINOIS, ex rel.
Attorney General JIM R Y A N ,

STATE OF NEBRASKA, ex rel.
Attorney General DON STENBERG,

§
§

STATE OF N E V A D A , ex rel:
Attorney General FRANKIE SUE DEL PAPA,

§
§
§

STATE OF NEW HAMPSHIRE, ex rel.
Attorney General JEFFREY R. HOWARD,

§
§
§
§
§
§

STATE OF NEW MEXICO, ex rel.
Attorney General TOM U DA LL,
STATE OF NEW YORK, ex rel.
Attorney General DENNIS C. VACCO,

§
§
§

STATE OF NORTH CAROLINA, ex rel.
Attorney General MICHAEL F. EASLEY,

I
§
§
§

STATE OF NORTH DAKOTA, ex rel.
Attorney General HEIDI HEITKAMP,

§
§

STATE OF OHIO, ex rel.
Attorney General BETTY D . MONTGOMERY,

§
§
§

STATE OF OKLAHOMA, ex rel.
Attorney General W. A. DREW EDM ONDSON,

§
§
§

STATE OF OREGON, ex rel.
Attorney General HARDY MYERS,

§
§
§

COMMONWEALTH OF PENNSYLVANIA, ex rel.
Attorney General D. MICHAEL FISHER,

§
§
§

COMMONWEALTH OF PUERTO RICO, ex rel.
Attorney General JOSE FUENTES AGOSTINI,
STATE OF RHODE ISLAN D , ex rel.
Attorney General JEFFREY B. PINE,
STATE OF SOUTH CAROLINA, ex rel.
Attorney General CHARLES MOLONY CONDON,
STATE OF SOUTH DAKOTA, ex rel.
Attorney General MARK W . BARNETT,
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§
§
§
§
§
§
§
§
§
§
§
S

STATE OF TENNESSEE, ex rei.
Attorney General JOHN KNOX W ALKUP,

§
§

STATE OF UTAH, ex rei.
Attorney General JAN GRAHAM,

§
§

STATE OF VERMONT, ex rei.
Attorney General JEFFREY L. AMESTO Y ,

§
§

COMMONWEALTH OF VIRGINIA, ex rei.
Attorney General RICHARD CULLEN,

§
§

STATE OF WASHINGTON, ex rei.
Attorney General CHRISTINE O. GREGOIRE,

§
§

STATE OF WEST VIRGINIA, ex rei.
Attorney General DARRELL V. McGRAW , JR.,

§
§

§

§

§

§

§

§

STATE OF WISCONSIN, ex rei.
Attorney General JAMES E. DOYLES,

§
§
§
§
§

STATE OF WYOMING, ex rei.
Attorney General WILLIAM U. HILL,

§

Plaintiffs,

§
§

v.

§
§
§
§

ZENECA IN C .,
Defendant.

§

______________________________ X

A NSW ER A N D DEFENSES O F ZENECA INC.
Zeneca Inc. ("Zeneca"), by its undersigned attorneys, hereby files its Answer and
Defenses to the Complaint filed by the above-captioned states and commonwealths, the District
o f Columbia and Puerto Rico (collectively, "the States").
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FIRST D E FE N SE
The Complaint fails to state any claim on which relief can be granted. As more fully set
forth in Zeneca’s Seventh through Tenth Defenses, the States’ theory o f liability has been
soundly rejected by the District Court for the Northern District o f Florida in In Re Agricultural
Chemicals Antitrust L itig.. 1995-2 Trade Cas. (CCH) 1 71,197 (N .D . Fla. 1995). There, in
denying class certification after a full evidentiary hearing, the court found the evidence was
inconsistent with a price fixing conspiracy.

Among other things, the court concluded that

Zeneca lacked the ability to impose above-competitive prices on its customers, and in such
circumstances, "a price-fixing conspiracy would have been irrational in the first instance and
therefore would not have occurred." Id.

SECOND DEFENSE
A ll o f the claims set forth in the States’ Complaint are barred by applicable statutes of
limitation.

THIRD DEFENSE
A ll o f the claims o f the states o f Alabama, Alaska, Georgia, Kansas, Maine, Mississippi,
New Hampshire, Pennsylvania, Rhode Island, South Carolina, Vermont and Wyoming, the
District o f Columbia, and Puerto Rico, are barred by applicable statutes o f limitations since such
states, the District o f Columbia and Puerto Rico were not parties to the Agreement as to
Assertion by Zeneca o f Statute o f Limitations and that Agreement expressly was "intended solely
for the benefit o f the parties [t] hereto and [did] not create any rights or obligations with respect
to any third party."
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FO URTH DEFENSE
The States’ Sherman Act claim and all other claims which are brought under any state
law with a four-year statute o f limitations are barred to the extent they seek relief for claims
which accrued prior to August 2, 1992.
FIFTH DEFENSE
All o f the claims set forth in the States’ Complaint are barred by the doctrine o f laches,
and the States are otherwise estopped from asserting such claims. Each o f the states o f Kansas
and Minnesota, and Texas, through the antitrust division o f its attorney general’s office,
examined Zeneca’s stewardship bonus programs.

Kansas and Minnesota conducted their

examination shortly after Zeneca first instituted its programs. Texas conducted its examination
in 1993, the last year Zeneca’s programs were in existence. None o f these examinations ever
resulted in any State -- formally or informally — advising Zeneca that it believed such programs
were a violation o f federal or state law.
SIXTH DEFENSE
Responding to the allegations in the Complaint by correspondingly numbered paragraphs,
Zeneca answers as follows:
I. Summary o f Com plaint
Admitted that the plaintiff states have purported to bring an action as set forth in' the
Complaint, but denied that Zeneca has violated any federal or state laws, as pled or otherwise,
and denied that Zeneca has engaged in any conspiratorial activities, price fixing or other
wrongdoing.
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II. Jurisdiction and Venue
1.

Admitted that the Court has jurisdiction and that venue may be laid in the

Northern District o f Texas, but denied that the Northern District o f Texas is the most
appropriate forum for the adjudication o f this dispute. Otherwise denied.
2.

Admitted.

3.

Admitted that venue may be laid in the Northern District o f Texas but denied that

the Northern District o f Texas is the most appropriate forum for the adjudication o f this dispute.
Otherwise denied.
4.

Admitted that the complaint purports to allege violations o f the enumerated

antitrust and/or unfair competition and related laws, and seeks civil penalties and the related
relief requested, but denied that Zeneca is liable under any o f those laws or that the states are
entitled to any relief whatsoever, either as prayed or otherwise. Otherwise denied.
5.

Admitted that pendent jurisdiction pursuant to 28 U .S.C . § 1367(a) can be

asserted over the state law claims.

m . Definitions
6.

Admitted that the Complaint utilizes the various definitions set forth in this

paragraph. Denied that these definitions necessarily comport with Zeneca’s definitions o f these
terms. Denied that Zeneca engaged in "margin maintenance programs" or "margin maintenance
policies." Otherwise denied.
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IV. Plaintiffs
7.

Admitted that the identified States purport to bring this action in their sovereign

capacity and as paren patriae; but denied that Zeneca has violated any federal or state laws.
Otherwise denied.

V. Defendant
8.

Admitted.

9.

Denied that Zeneca is and has been engaged in the manufacturing o f CPC

throughout the United States.

Denied that Zeneca is and has been engaged in the sale and

distribution o f CPC to distributors located throughout the United States. Admitted that Zeneca
has been engaged in the distribution of CPC to distributors in many parts o f the United States,
including distributors in Texas. Otherwise admitted.

VI. Co-Conspirators
10.

Denied that Zeneca engaged in any o f the violations alleged in the Complaint and,

accordingly, denied that any o f Zeneca’s distributors conspired with it in such alleged violations,
or performed acts or made statements in furtherance thereof. Otherwise denied.

VII. Trade and Commerce
11.

Admitted that CPC are used principally by farmers or growers for crop protection,

and also are used by states or other govemihental entities for insect control or control of
unwanted plants. Otherwise, denied.
12.

Denied that Zeneca engaged in a conspiracy with respect to distribution and selling

o f its CPC. Otherwise, admitted.
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13.

Denied that Zeneca engaged in a conspiracy with respect to distribution and selling

o f its CPC. Denied that the distribution and sale o f Zeneca CPC was in the regular, continuous
an substantial flow o f trade and commerce within each o f the States. Denied that there has been
a substantial effect upon intrastate trade and commerce w ithin each o f the States.

Otherwise

denied.

Vin.
14.

First Claim for R elief

Denied in all respects, including, but not limited to (a) that Zeneca entered into

any unlawful contract, combination or conspiracy, and (b) that its stewardship bonus programs
established minimum resale prices to be charged by distributors when reselling CPC. Otherwise
denied.
15.

Denied.

16.

Denied.

Admitted that Zeneca entered into written contracts with distributors

selling Zeneca CPC which expressly provided that "[a] Distributor may resell Zeneca products
at any price and on any terms it chooses."
17.

Admitted that, from time to time, Zeneca met with its distributors through national

and regional "executive club" meetings, and occasionally met with task forces which included
one or more distributors. As set forth in Zeneca’s Ninth D efense, these meetings were perfectly
lawful communications between a manufacturer and its distributors. Otherwise denied.
18.

Admitted that Zeneca’s stewardship bonus program, among other things, required

its distributors to perform numerous stewardship services in connection with the marketing and
safe handling o f CPC (and education of customers regarding the same). As already noted, that
program expressly provided that "[a] Distributor may resell Zeneca products at any price and
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on any terms it chooses." Otherwise denied.
19.

Denied that Zeneca was engaged in any conspiracy or engaged in any activity for

the purpose of forming, effectuating or furthering any conspiracy. Specifically:
a.

Denied.

Admitted that Zeneca required its distributors to enter into

contracts which included Zeneca’s stewardship bonus program.
b.

Denied.

Admitted that, under its stewardship bonus program, if a

distributor performed all o f the stewardship activities required by Zeneca, and, on a given sale
o f Zeneca CPC, made that sale within its assigned territory and elected to make that sale at or
above Zeneca’s suggested price, that distributor qualified to receive a rebate from Zeneca on that
sale.
c.

Denied.

d.

Denied.

e.

Denied.

f.

Denied. Admitted that, in connection with its stewardship bonus program,

Zeneca retained the right to conduct audits concerning the accuracy o f prices reported to it by
distributors. However, on information and belief, Zeneca paid rebates on numerous sales where
the distributor’s bottom line price to its customers was below Zeneca’s suggested price. In fact,
the'tw o studies conducted with respect to such payments established that, in the majority o f
instances where Zeneca paid rebates to the distributors involved, the distributors actually had
charged their customers resale prices below the stewardship bonus program qualifying prices.
g.

Denied.

h.

Denied.
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20.

1.

Denied.

j.

Denied.

Denied.

IX. Second Claim for R elief
21.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
22.

Denied.

X. Third Claim for Relief
23.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
24.

Denied.

XI. Fourth Claim for Relief
25.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
26.

Denied.

xn.
27.

Fifth Claim for Relief

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
28.

Denied.

XIII. Sixth Claim for Relief
29.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
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30.

Denied.

XTV. Seventh Claim for Relief
31.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
32.

Denied.

XV. Eighth Claim for Relief
33.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
34.

Denied.

XVI. Ninth Claim for Relief
35.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
36.

Denied.

XVn.
37.

Tenth Claim for Relief

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
38.

Denied.

X V m . Eleventh Claim for Relief
39.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
40.

Denied.
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XIX. Twelfth Claim for Relief
41.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
42.

Denied.

XX. Thirteenth Claim for Relief
43.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
44.

Denied.

XXI. Fourteenth Claim for Relief
45.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
46.

Denied.

XXII. Fifteenth Claim for Relief
47.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
48.

Denied.

XXTIT. Sixteenth Claim for Relief
49.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
50.

Denied.

XXTV. Seventeenth Claim for Relief
51.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

13

the same force and effect as if fully set forth herein.
52.

Denied.

XXV. Eighteenth Claim for Relief
53.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
54.

Denied.

XXVI. Nineteenth Claim for Relief
55.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
56.

Denied.

XXVH. Twentieth Claim for Relief
57.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
58.

Denied.

X X V m . Twenty-First Claim for Relief
59.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
60.

Denied.

XXIX. Twenty-Second Claim for Relief
61.

Zeneca repeats and realleges its answer to paragraphs 1-19 of the Complaint with

the same force and effect as if fully set forth herein.
62.

Denied.
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XXX. Twenty-Third Claim for R elief
63.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
64.

Denied.

XXXI. Twenty-Fourth Claim for R elief
65.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
66.

Denied.

XXXD. Twenty-Fifth Claim for R elief
67.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
68.

Denied.

X X X ffl. Twenty-Sixth Claim for R elief
69.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
70.

Denied.

XXXTV. Twenty-Seventh Claim for R elief
71.

Zeneca repeats and realleges its'answer to paragraphs 1-19 of the Complaint with

the same force and effect as if fully set forth herein.
72.

Denied.

XXXV. Twenty-Eighth Claim for R elief
73.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with
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the same force and effect as if fully set forth herein.
74.

Denied.

XXXVI. Twenty-Ninth Claim for R elief
75.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
76.

Denied.

XXXVII. Thirtieth Claim for Relief
77.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
78.

Denied.

XXXVIH. Thirty-First Claim for R elief
79.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
80.

Denied.

XXXIX. Thirty-Second Claim for R elief
81.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
82.

Denied.*

XL. Thirty-Third Claim for Relief
83.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
84.

Denied.
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XLI. Thirty-Fourth Claim for Relief
85.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
86.

Denied.

XLII. Thirty-Fifth Claim for Relief
87.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
88.

Denied.

X L m . Thirty-Sixth Claim for Relief
89.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
90.

Denied.

XLIV. Thirty-Seventh Claim for Relief
91.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
92.

Denied.

XLV. Thirty-Eighth Claim for Relief
*

93.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
94.

Denied.

XLVI. Thirty-Ninth Claim for Relief
95.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with
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the same force and effect as if fully set forth herein.
96.

Denied.

XLVn.
97.

Fortieth Claim for R elief

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
98.

Denied.

X L V m . Forty-First Claim for Relief
99.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
100.

Denied.

XLIX. Forty-Second Claim for Relief
101.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
102.

Denied.

L. Forty-Third Claim for Relief
103.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
104.

Denied.

LI. Forty-Fourth Claim for Relief
105.

Zeneca repeats and realleges its answer to paragraphs 1-19 of the Complaint with

the same force and effect as if fully set forth herein.
106.

Denied.
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LII. Forty-Fifth Claim for Relief
107.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
108.

Denied.

LUI. Forty-Sixth Claim for Relief
109.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
110.

Denied.

LIV. Forty-Seventh Claim for Relief
111.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
112.

Denied.

LV. Forty-Eighth Claim for Relief
113.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
114.

Denied.

LVI. Forty-Ninth Claim for Relief
115.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
116.

Denied.

LYn.
117.

Fiftieth Claim for Relief

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with
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the same force and effect as if fully set forth herein.
118.

Denied.

L V m . Fifty-First Claim for Relief
119.

Zeneca repeats and realleges its answer to paragraphs 1-19 o f the Complaint with

the same force and effect as if fully set forth herein.
120.

Denied.

LEX. Effects
121.

Denied that Zeneca’s practices were unlawful or had the indicated effects.

Specifically:
a.

Denied.

b.

Denied.

c.

Denied.

d.

Denied.

LX. Injury
122.

Denied.

123.

Denied.

124.

Denied.

Prayer for Relief
Denied that the states are entitled to any relief whatsoever, either as prayed or otherwise.
Rather, judgment should be entered for Zeneca. Otherwise denied.
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SEVENTH DEFENSE
The crux o f any price fixing agreement is the relinquishment by a trader o f the freedom
to set prices in accordance with its own judgment. At all times, however, Zeneca’s distributors
retained the complete freedom to price CPC as they wished.
Zeneca’s stewardship bonus program provided:
any price and on any terms it chooses."

In fact, the explicit language of

"A Distributor may resell Zeneca products at

Since distributors retained freedom to set their own

resale prices for CPC, Zeneca’s stewardship bonus programs did not constitute unlawful resale
price maintenance.
EIGHTH DEFENSE
Under established antitrust principles, voluntary distributor adherence to suggested resale
prices follow ing manufacturer exposition, persuasion, and argument will not suffice to constitute
per se unlawful resale price maintenance.

Zeneca merely provided financial rebates when a

distributor, on a given sale, elected to charge at or above Zeneca’s suggested resale price; thus,
its financial incentives did not transform a distributor’s free choice in voluntarily adhering to the
pricing component o f Zeneca’s stewardship bonus program into per se unlawful resale price
maintenance.

Accordingly, Zeneca’s stewardship bonus programs, on their face, did not

constitute per se unlawful resale price maintenance.
NINTH DEFENSE
The Supreme Court has stated (a) that a manufacturer and its distributors lawfully may
stay in constant communication about prices and marketing strategy; (b) that where a
manufacturer is concerned about some distributors taking advantage of the costly services offered
by other distributors, i.e. free riding, and therefore wants to encourage distributors to earn
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sufficient profit to provide services which enhance the value and marketability o f its products,
it w ill have the most concern about its distributors’ resale prices; and (c) that such concern does
not convert a manufacturer’s persuasive activities into an illegal antitrust agreement absent the
relinquishment on the part o f its distributors o f the freedom to make their ow n pricing decisions.
The States’ references to meetings among Zeneca and its distributors is simply a reference to
perfectly lawful communications recognized as enhancing competition.

Therefore, Zeneca’s

stewardship bonus programs, as applied, did not constitute unlawful resale price maintenance.
TENTH DEFENSE
The stewardship bonus programs did not result, and could not have resulted, in
overcharges on the sale o f ag-chem products. This very point was made by the only court to
have considered these programs. There, District Judge Paul emphasized that these facts, as well
as others, underscored that no price fixing conspiracy existed.

In Re Agricultural Chemicals

Antitrust L itie.. 1995-2 Trade Cas. (CCH) 1 71,197 (N .D . Fla. 1995).
In that case, two dealers who had purchased agricultural chemicals manufactured by
Zeneca filed a putative class action lawsuit against Zeneca and two o f its distributors.

Their

complaints alleged that Zeneca’s stewardship bonus programs constituted an unlawful price
maintenance agreement.

On October 23, 1995, the court denied their joint motion for class

certification following the submission o f voluminous materials, affidavits and briefs by both
sides, and a two day evidentiary hearing which included testimony from well-known economists.
In its 38-page opinion denying class certification, the court emphasized the following points.
a.

The record evidence was inconsistent with the existence o f a resale price

maintenance conspiracy.

The court observed that, during the years in question, Zeneca’s
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nationwide market share fluctuated between eight and nine percent. Thus, the court concluded
that "Zeneca has no market power in the agricultural chemical industry as a whole or in any
segment o f it." Id. at p. 75,796.
b.

"Zeneca’s distributors lack market power whether the nation is considered as a

whole or in particular regions, and they face competition from numerous distributors which sell
both Zeneca’s and other manufacturer’s products, as well as from farmer cooperatives and
brokers.

In addition, Zeneca’s products face heavy competition from numerous available

substitute products, and dealers and farmers are extremely price sensitive and have numerous
sources to whom they may turn for their agricultural chemicals." Id. Accordingly, the court
held that Zeneca lacked the ability to impose above-competitive prices on its customers.

Id.

It concluded that, in such circumstances, "a price-fixing conspiracy would have been irrational
in the first instance and therefore would not have occurred." Id.
c.

”[A]t the very time Zeneca’s prices were supposedly ’artificially elevated’ above

competitive levels, Zeneca’s market share in soil insecticides was increasing."

In the face of

Zeneca’s absence o f market power in a price sensitive market, "[s]uch increase in Zeneca’s
market share are [sic] inconsistent with the supposed ability o f Plaintiffs to prove impact (or
even conspiracy) on any class-wide basis." Id. at p. 75,797.
d.

The price information furnished by the two defendant distributors to Zeneca —

information which was used by Zeneca in order to determine whether or not to issue cash
rebates to these distributors — did not reflect the bottom line prices actually paid by customers."
Id. at p. 75,792. It stated that the resale prices reported to Zeneca "ignored various forms o f
rebates, discounts and other means o f lowering prices, which [these distributors] routinely used
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to lower the effective price paid by customers from the invoice price."

Id.

The court thus

concluded that, based on the evidence submitted, in the majority of instances where Zeneca paid
rebates to the distributors, its distributors actually had charged their customers resale prices
below the stewardship bonus program qualifying prices, which in its view was also inconsistent
with the existence o f a resale price maintenance conspiracy.
E LEV EN TH DEFENSE
A ll claims for civil penalties in excess o f a nominal amount are barred by the United
States and the individual state constitutions since they would be in an amount unrelated to the
amount o f actual damages suffered.
TW ELFTH DEFENSE
A ll claims for civil penalties based upon a theory o f multiple violations o f law are barred
by the United States and the individual state constitutions.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy o f the foregoing was served by U .S . Mail on the States
through their designated counsel, Mark Tobey, Chief, Antitrust Section, Consumer Protection
D ivision, P.O . B ox 12548, Austin, Texas 78711-2548, t h is ___day o f June, 1997.

CARLTON,
FIELDS,
WARD,
EM M ANUEL, SMITH & CUTLER, P.A.
777 South Harbour Island Drive
P.O. Box 3239
Tampa, Florida 33601
Phone: 813-223-7000
Fax: 813-229-4133

B y : _____________________
Chris S. Coutroulis

By:
Robert L. Ciotti
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TENCAS
DALLAS DIVISION

F I L E D
JUN 2 5 1997

STATE OF TEXAS, ex rel.
Attorney General DAN MORALES,

r-

v

STATE OF ALABAMA, ex re].
Attorney General BELL PRYOR,
STATE OF ALASKA, ex re!.
Attorney General BRUCE M. BOTELHO,
STATE OF ARIZONA, ex rej.
Attorney General GRANT WOODS,
STATE OF ARKANSAS, ex rel.
Attorney General WINSTON BRYANT,
STATE OF CALIFORNIA, ex rel
Attorney General DANIEL E. LUNDGREN,
STATE OF COLORADO, ex rd.
Attorney General GALE A. NORTON,

3 - 9 7 C V 15 2 6 “ D
CIVIL ACTION
NO.
SETTLEMENT AGREEMENT

STATE OF CONNECTICUT, ex rd.
Attorney General RICHARD BLUMENTHAL,
STATE OF DELAWARE, ex rd.
Attorney General M. JANE BRADY,
DISTRICT OF COLUMBIA, ex rd.
Interim Corporation Counsel JO ANN ROBINSON,
STATE OF GEORGIA, ex rel.
Attorney General MICHAEL J. BOWERS,
STATE OF HAW AH, ex rd.
Attorney General MARGERY S. BRONSTER,
STATE OF IDAHO, ex rd.
Attorney General ALAN G. LANCE,
STATE OF ILLINOIS, ex re].
Attorney General JIM RYAN,

§

STATE OF INDIANA, ex rd.
Attorney General JEFFREY A. MODISETT,

§
§
§

STATE OF IOWA, ex re1.
Attorney General THOMAS J. MILLER,

§
§

STATE OF K ANSAS, ex rd .
Attorney General CARLA J. STOVALL,

§
§
§
§

COMMONWEALTH OF KENTUCKY, exrel.
Attorney General A. B. CHANDLER, HI,

§
§

STATE OF LOUISIANA, ex re],
Attorney General RICHARD P. IEYOUB,

§
§

STATE OF MAINE, ex reL
Attorney General ANDREW KETTERER,

§
§
§

STATE OF M ARYLAND, ex rel.
Attorney General J. JOSEPH CURRAN, JR.,

§
§

COMMONWEALTH OF MASSACHUSETTS, ex rel.
Attorney General SCOTT HARSHBARGER,

§
§
§

STATE OF MICHIGAN, ex rel.
Attorney General FRANK J. KELLEY,

§
§
§

STATE OF MINNESOTA, ex rd.
Attorney General HUBERT H. HUMPHREY HI,

§
§

§

§

§

STATE OF MISSOURI, ex relAttorney General JEREMIAH W. (JAY) NIXON,

§
§
§
§
§
§

STATE o f M ONTANA, ex rd.
Attorney General JOSEPH P. MAZUREK,

§
§

STATE OF NEBRASKA, ex rel.
Attorney General D O N STENBERG,

§
§
§

STATE OF MISSISSIPPI, ex re l.
Attorney General MIKE MOORE,

§

§

2

STATE OF NEW HAMPSHIRE, ex rd.
Attorney General JEFFREY R. HOWARD,
STATE OF NEW MEXICO, ex rd.
Attorney General TOM UDALL,
STATE OF NEW YORK, ex rel.
Attorney General DENNIS C. VACCO,
STATE OF NORTH CAROLINA, ex rd.
Attorney General MICHAEL F. EASLEY,
STATE OF NORTH DAKOTA, ex rd.
Attorney General HEIDI HEITKAMP,
STATE OF OHIO, ex rd.
Attorney General BETTY D. MONTGOMERY,
STATE OF OKLAHOMA, ex rel.
Attorney General W. A. DREW EDMONDSON,
STATE OF OREGON, ex rel.
Attorney General HARDY MYERS,
COMMONWEALTH OF PENNSYLVANIA, ex relAttorney General D . MICHAEL FISHER,
COMMONWEALTH OF PUERTO RICO, ex rd.
Attorney General JOSE FUENTES AGOSTINI,
STATE OF RHODE ISLAND, ex rd.
Attorney General JEFFREY B. PINE,
STATE OF SOUTH CAROLINA, ex rel.
Attorney General CHARLES MOLONY CONDON,
STATE OF SOUTH DAKOTA, ex rd.
Attorney General MARK W. BARNETT,
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STATE OF NEVADA, ex rd.
Attorney General FRANKIE SUE DEL PAPA,

STATE OF TENNESSEE, ex rd.
Attorney General JOHN KNOX WALKUP,

§
§
§
§
§

STATE OF UTAH, ex rd.
Attorney General JAN GRAHAM,

§

STATE OF VERMONT, ex rel.
Attorney General JEFFREY L. AMESTOY,

§
§

COMMONWEALTH OF VIRGINIA, ex rd.
Attorney General RICHARD CULLEN,

§
§

STATE OF WASHINGTON, ex rel
Attorney General CHRISTINE O. GREGOIRE.

§
§
§

STATE OF WEST VIRGINIA, ex rel.
Attorney General DARRELL V. McGRAW, JR.,

§
§
§

STATE OF WISCONSIN, ex rd.
Attorney General JAMES E. DOYLE,

§
§
§

STATE OF WYOMING, ex rel.
Attorney General W ILT .TAM U. HILL,

§
§
§

Plaintiffs,

§
§

§

§

v.

'

§
§

ZENECA INC.,

§
§

Defendant.

§

SETTLEM ENT A G R EEM EN T

This Settlement Agreement is made and entered into this

ay o f June, 1997 by and

between the Parties, who are the Plaintiff States and defendant Zeneca, all as defined below.
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The States have been conducting an investigation (hereinafter the "Agricultural Chemical
Products Investigation") into the resale pricing practices o f manufacturers and distributors o f
certain crop protection chemicals, as defined below.
The States allege that certain o f Zeneca's marketing programs and policies constituted
vertical price fixing, in violation o f the Sherman Act, 15 U.S.C. § 1, and various related state
antitrust and unfair competition laws as more completely alleged in the States' Complaint.
Zeneca denies that any o f its conduct violated the antitrust laws o f the United States or
any related state antitrust or unfair competition laws.
The States and Zeneca have determined that it is in their mutual best interests to resolve
this dispute and that all o f the States' claims set forth in the Complaint should be settled in order
to avoid the expense, delay, uncertainty and distraction that protracted, complex antitrust
litigation would involve.
NOW, THEREFORE, without adjudication o f any issue o f fact or law, or admission o f
wrongdoing, and upon the agreement o f the Parties and in consideration o f the mutual covenants
and undertakings set forth in the Settlement Documents as defined herein, the Parties enter into
this Settlement Agreement and agree to and understand the terms o f this Settlement Agreement
set forth herein.

I. DEFINITIONS
The following definitions shall apply to this Settlement Agreement, the Consent Decree,
and the Side Letter referenced herein:
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A.

"Attorneys General" shall mean the attorneys general o f the states and

commonwealths identified in the caption o f the Settlement Agreement, and the Corporation
Counsel o f the District o f Columbia.
B.

"Crop Protection Chemicals" or "CPC" shall mean chemical products that are

used, among other things, to control or eliminate unwanted disease, insects, plants, fungus, and
rodents around crops including, but not limited to, those crop protection chemicals covered by
Zeneca's stewardship bonus programs.
C.

"Distributor" shall mean a business entity that purchases CPC from a

manufacturer, including Zeneca, for resale to retail dealers, farmers, growers, or others,
including governmental entities; a single distributor may be integrated, usually through separate
corporate divisions, in reselling CPC at both the wholesale and retail levels.
D.

"Gross margin," as used and defined by Zeneca for purpose o f its stewardship

bonus programs, shall mean and is calculated as, the net resale price, as defined below, minus the
wholesale price o f the CPC (taking into account discounts and other price terms o f sale) that was
paid by the Distributor, divided by the net resale price.
E.

"Manufacturer" shall mean a manufacturer or producer o f CPC that sells to

Distributors, retail dealers, and/or agricultural cooperatives.
F.

"Net resale price" shall mean the f.o.b. delivered resale price o f the CPC sold by

the Distributor, taking into account returns, discounts for cash, blanket credit memos, rebates,
free equipment, or other equipment unsupported by a bona fide lease or purchase order, trips,
free product, and all other discounts, incentives and other value given by the Distributor to its
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customer which result in a reduction o f the true bottom line price actually charged to the
customer.
G.

"Parties" shall mean the signatories to this Settlement Agreement and the entities

they represent as defined herein.
H.

"Resale Price" shall mean any price, price floor, price ceiling, price range or any

mark-up formula or margin o f profit used by any Distributor for the resale pricing o f any CPC to
dealers, farmers, growers or other purchasers, including government entities.
I.

"Settlement Administrator" shall mean the Antitrust Unit o f the New Mexico

Attorney General's Office.
J.

"States" shall mean those states and commonwealths identified in the caption o f

the Settlement Agreement (including the Commonwealth o f Puerto Rico) and the District o f
Columbia in their sovereign capacities; their departments; agencies; and other political
subdivisions or units o f government which, under applicable state law, are considered to be part
o f the state and are legally represented by the Attorneys General in this matter, or in fact are
being legally represented by the Attorneys General in this matter, including, cities, counties,
municipalities, parishes, townships, boroughs, taxing districts, special districts or other local
units o f government; and, with respect to Louisiana, their growers, farmers and natural persons.
This definition o f "States" also shall apply to the Agreement as to Assertion by Zeneca o f Statute
o f Limitations (the "Tolling Agreement"), and all extensions thereto, except that, as to the
Tolling Agreement, such definition shall not include the fourteen states and commonwealths, and
the District o f Columbia, who are identified in the caption o f the Settlement Agreement but who
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were not parties to the Tolling Agreement, their departments, agencies, and other political
subdivisions or units o f government.
K.

"Trade Regulation Laws" shall include federal and the State's antitrust and unfair

acts, practices or competition laws (whether constitutional, statutory or common laws,
administrative rules or regulations, or ordinances; and including, without limitation, consumer
protection, consumer fraud, unfair trade practices, and deceptive trade practices laws, and any
laws that form the legal basis for any claims alleged in the Complaint); or other similar
Constitutional provisions, statutes, regulations, rules, ordinances or laws.
L.

"Zeneca" shall mean Zeneca Inc, formerly ICI Americas Inc., including its

affiliates, direct and indirect parents, subsidiaries, divisions and other organizational units o f any
kind that sold CPC; their successors and assigns; their officers, directors and employees; and, to
the extent acting at their direction and on their behalf, their agents, representatives and other
persons.

H. BENEFIT AND BINDING EFFECT
A.

All o f the obligations o f this Settlement Agreement that are binding upon Zeneca

shall also be binding upon its successors, assigns and legal representatives.
B.

The terms o f this Settlement Agreement shall be binding on, and shall inure to the
it

benefit of, the Parties and their successors and, to the extent provided in Section VI o f this
Settlement Agreement, to Zeneca's Distributors.

S

m . SETTLEMENT AGREEMENT AND RELATED DOCUMENTS
This Settlement Agreement is one o f five documents to be filed contemporaneously in
court. The Complaint, Answer, Stipulation, Consent Decree and this Settlement Agreement shall
be filed under the same case number and shall relate to the same operative facts, theories and
claims for relief set forth in the Complaint. In addition, there is a side letter dated June 6, 1997
(the "Side Letter") signed by counsel for the States and counsel for Zeneca. This Settlement
Agreement, the Stipulation, the Consent Decree, and the Side Letter ("the Settlement
Documents") represent the complete agreement o f the parties and, accordingly, are to be read
together. In the event the parties agree, or the court determines, that the Settlement Documents
cannot be read consistent with one another because a provision o f one conflicts with a provision
o f another, the Consent Decree shall control over any o f the other Settlement Documents, and the
Settlement Agreement shall control over the Side Letter.

IV. PAYMENT TO THE STATES
A.

In full and final settlement o f all o f the States' claims set forth in the complaint,

Zeneca Inc. shall pay to the States the total sum o f $3.9 million (the "Settlement Amount"). A
minimum o f $1.2 million o f the Settlement Amount shall constitute reimbursement o f the States'
costs and expenses, including attorneys fees; the remainder shall be a contribution to the States.
The Settlement Amount shall be made to the Settlement Administrator either by certified check
or by wire transfer within ten (10) business days after the court signs the Consent Decree in this
matter.
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B. The apportionment o f each State's share shall be determined exclusively by the
Attorneys General and such shares shall be used and distributed in accordance with the terms o f
paragraphs C and D o f this Section IV.
C. A portion o f the Settlement Amount shall be apportioned among those States
identified in Appendix A o f the Consent Decree, and such amounts shall be used to benefit the
agricultural community in each such individual State, at the sole discretion o f the Attorney
General o f each State so designated. Each designation shall be specified in Appendix A; and
Appendix A shall be attached to the Consent Decree and incorporated therein.
D.

The remainder o f the Settlement Amount not covered by paragraph V C above,

shall be apportioned among the States in the amounts as indicated in Appendix B to the Consent
Decree; and Appendix B will also be attached to the Consent Decree and incorporated therein.
Each State's share o f the amounts indicated in Appendix B shall be used by such State for one or
more o f the following six (6) purposes, as determined by the attorney general o f each such State
at his or her exclusive option, and as otherwise consistent with law:
1.

Reimbursement o f the costs and expenses o f this investigation, including

attorneys fees, that were incurred by such states or their agencies;
2.

Antitrust or consumer protection enforcement by the attorney general o f

such state;
3.

Deposit into a state antitrust/consumer protection revolving account for

use in accordance with the state laws governing that account;
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4.

Deposit into a fund exclusively dedicated to assisting the state attorney

general to defray the cost o f experts, economists, and consultants in multistate
antitrust investigations and litigations;
5.

Deposit into the National Association o f Attorneys General Antitrust

Education and Training Fund; and/or
6.

Such other use the respective Sta tes' attorneys general deem appropriate.

V. W A IV ER S, RELEASES A ND C O V ENA N TS NOT TO SUE
A.

Waiver and Release The States, and each o f them, waive, release, compromise

and discharge all civil, criminal, injunctive, or equitable claims or causes o f action regarding
Zeneca's past conduct which they currently possess against Zeneca or may in the future possess
against Zeneca as a result o f a change o f law, and covenant not to sue or prosecute Zeneca on
any such claim or cause o f action.
B.

Covenant N ot to Sue The States, and each o f them, covenant not to exercise any

rights they currently possess against Zeneca, or may in the future possess against Zeneca as a
result o f a change o f law, to bring claims or causes o f action o f the type referenced in paragraph
A above in any representative capacity on behalf o f any persons, entities, political subdivisions,
or governmental units not encompassed within the definition o f "States," including as parens
patriae either in furtherance o f the general economic welfare o f their States or pursuant to any
statutory or other authority.
C.

The waiver, release, compromise, discharge, and covenants not to sue referenced

in paragraphs A and B are limited to the civil, criminal, injunctive, or equitable claims or causes
o f action referenced therein which are based solely on Zeneca's past conduct and relate to:
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1.

Any o f the operative conduct, acts, or conspiracies alleged in the

Complaint;
2.
3.

The resale pricing o f Zeneca's CPC; or
Any conduct, acts, or conspiracies o f any kind affecting or relating to the

resale pricing o f Zeneca's CPC or programs or policies employed by Zeneca in
connection with the resale pricing o f its CPC;
and Trade Regulation Laws as they relate to the conduct, activities and programs described in
C l, C2 or C3.
D.

Zeneca forgives, releases, discharges, and covenants not to sue or prosecute the

States, officers, employees, agents or attorneys for reimbursement o f any and all costs incurred
in producing documents and answers to written interrogatories in response to investigative
demand(s) issued by the N ew York Attorney General's office in this matter since March 1995 or
for any other causes o f action arising out o f or relating to this litigation or the States' related
investigation.

VL LIMITED COVENANT NOT TO SUE DISTRIBUTORS
A.

The States covenant not to sue any o f Zeneca's Distributors for criminal or civil

penalties, or for damages under federal law or their counterpart state laws where the sole and
exclusive theory o f liability in such action or any count o f such action, without more, is:
1.

That the Distributor adhered to or participated in Zeneca-sponsored

stewardship programs between 1986 and 1993; and/or
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2.

That the Distributor attended and/or was involved in Zeneca-sponsored

meetings (such as Executive Club meetings) or activities regarding the Zenecasponsored stewardship programs.
B.

However, this limited covenant not to sue does not extend to any Distributor's

adherence, participation, attendance or involvement in any Zeneca-sponsored stewardship
program, meeting or activity that resulted in the formation, ratification, implementation,
monitoring or enforcement o f a contract, combination or conspiracy, if any, between two or more
Distributors not involving Zeneca to fix the prices o f Zeneca's CPC.
C.

In any complaint(s) filed by the States, or any o f them, against any other

Manufacturer or Distributor o f CPC alleging resale price maintenance o f CPC, the complaint(s)
shall not identify Zeneca by name or by use o f such descriptive terms that Zeneca may be
recognized as the entity being described in such complaint.

VH. LIMITATIONS TO RELEASES AND COVENANTS NOT TO SUE
A.

The waivers, releases, discharges and covenants not to sue set forth in this

Settlement Agreement are not intended to, and do not in any way, enhance, impair or otherwise
affect the rights o f any persons or entities other than the States as defined herein.
B. Although the States are barred by the waivers, releases and covenants not to sue from
bringing an action in their own behalf or in such a representative capacity as set forth in Section
V o f this Settlement Agreement, such waivers, releases and covenants not to sue are not intended
to, and do not in any way, enhance, impair or otherwise affect the rights o f any persons or
entities who are not encompassed within the definition o f "States." Provided, however, that
with respect to the state o f Louisiana, such waivers, releases and covenants not to sue shall apply
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as well to all Louisiana state Trade Regulation Law claims relating to all persons and entities on
w hose behalf Louisiana could bring parens patriae claim(s) under its Trade Regulation Laws and
under the legal theories set forth in the complaint.
C.

Except as set forth in Section VT(A), the States expressly reserve their rights to file an

action against any person or entity other than Zeneca for any claims for relief or causes o f action
the States deem appropriate.

Vm. COMPLIANCE WITH CONSENT DECREE
In addition to the rights and obligations for monitoring compliance with the Consent
Decree as set forth therein:
A. Zeneca shall distribute in a timely manner, a copy o f the injunctive provisions o f the
Consent Decree to all persons in the employ o f its agricultural chemical products business who
have the titles o f President, Vice-President responsible for Business Strategy and Marketing,
Customer Team Leads, Sales Leads, and Market Leads, or superseding titles thereto.
Furthermore, at least once a year during the term o f the Consent Decree, Zeneca will distribute a
copy o f the injunctive provisions o f the Consent Decree to persons who have newly assumed
these positions.
B. Zeneca shall submit to the Antitrust Unit o f the Oregon Department o f Justice

do

Andrew E. Aubertine, 1162 Court Street, NE, Salem, Oregon 97310, an annual declaration under
oath, by a company designee who has responsibility for ensuring compliance with this section, as
to the fact and manner o f its compliance with the provisions o f this section.
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IX. OPT OUT CLAUSE
A.

Zeneca has the sole and exclusive right to opt-out o f this Settlement Agreement

and the Consent Decree if by June 6, 1997 or such later time as may be mutually agreed to in a
writing executed by Andrew E. Aubertine, Assistant Attorney General, State o f Oregon, acting
as authorized representative on behalf o f the States, and counsel for Zeneca, ("the Opt-Out
Triggering Date"), less than fifty-one (51) attorneys general representing the individual States,
the District o f Columbia and the Commonwealth o f Puerto Rico are Parties to this Settlement
Agreement and Consent Decree.
B.

I f Zeneca is eligible to opt out o f this Settlement Agreement pursuant to

paragraph A above, and wishes to do so. it must exercise said opt-out right in writing (using the
form attached hereto as Attachment A no later than 11:59 p.m. P.S.T. on the fifth business day
after the Opt-Out Triggering Date. Zeneca's exercise o f its opt-out right shall be deemed
effective as to all States at the time such notice is sent by facsimile or deposited with an express
mail service (such as, for example, Federal Express) for next day delivery to the State o f Oregon

do Andrew E.

Aubertine, Assistant Attorney General, Oregon Department o f Justice, Civil

Enforcement Division, 1162 Court Street, NE, Salem, Oregon.
C.

Failure to exercise the opt-out in accordance with this Section shall constitute

Zeneca's full and complete waiver o f this option.
D.

This entire section IX shall become null and void if and when fifty-one (51)

attorneys general representing the individual states, the District o f Columbia and the
Commonwealth o f Puerto Rico are Parties to this Settlement Agreement and Consent Decree as
o f the Opt-Out Triggering Date.
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X. CONDITIONS PRECEDENT TO SETTLEMENT TAKING EFFECT
This Settlement Agreement shall become effective once all Parties have signed this
■document and the court has approved and signed the Consent Decree. The Parties will exercise
their best efforts to obtain entry o f the Consent Decree by the court in the form agreed to by the
Parties. The Parties will not seek to appeal such entry or approval, and/or take any action,
directly or indirectly, which might prevent or delay the Consent Decree from becoming final.

XL MISCELLANEOUS
A.

Each signatory to this document, by his or her signature, expressly represents that

he or she is fully authorized to execute this Settlement Agreement by the Party he or she
represents, including without limitation, all who are encompassed within the definitions o f State
and Zeneca as applicable to that signatory. This Settlement Agreement may be executed on
separate signature pages or in counterparts with the same effect as if all Parties had signed the
same instrument.
B.

If, for any reason, the court declines to approve, sign and enter the Consent

Decree in the form agreed to by the Parties within 120 calendar days after submission to the
court, or if the Consent Decree is subject to modification pursuant to a successful appeal o f the
court's entry o f the Consent Decree in the form agreed to by the Parties, this entire Settlement
Agreement and all terms, conditions and obligations herein, including without limitation the
waivers, releases, and covenants in Sections V and VI, are rescinded and become null and void.
The parties may extend the date for court approval. Such extension shall be in writing and shall
become effective when authorized representatives o f all o f the Parties sign such extension.
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C.

If this Settlement Agreement becomes null and void pursuant to the provisions o f

paragraph B o f this Section:
1.

All o f the States' claims against Zeneca and its Distributors shall be

immediately reinstated and considered as if this Settlement Agreement had never
been entered;
2.

All o f Zeneca's and its Distributors' defenses, challenges o f whatever kind

(whether legal, factual, equitable or otherwise), claims and counterclaims, if any,
shall be immediately reinstated and considered as if this Settlement Agreement
had never been entered; provided, however, that any assertion by Zeneca o f any
statute o f limitations defenses against those certain states which are parties to the
"Agreement as to Assertion by Zeneca o f Statute o f Limitations," and the
extensions thereto, shall be subject to that agreement and those extensions;
3.

The States and Zeneca shall forthwith file a stipulation o f dismissal o f this

action, said dismissal to be without prejudice; and
4.

Neither the States nor Zeneca may file any suit against one another arising

from same facts, circumstances, transaction and occurrences set forth in the
Complaint or Answer until 12:00 noon Eastern Standard Time o f the tenth
business day following the date o f entry by the Court o f such an order o f
dismissal.
D.

If the "Agreement as to Assertion by Zeneca o f Statute o f Limitations," and the

extensions thereto, expires prior to 5:00 P.M. Pacific Time o f the eleventh business day
following the date o f entry by the Court o f an order o f dismissal without prejudice, then said
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Agreement shall be deemed to be extended through the time and date set forth in paragraph C(4)
o f this Section.
E.

Subsequent to entry o f the Consent Decree by the Court, any request to the Court

that the Consent Decree be modified, (other than as specified in section IV o f the Consent
Decree) shall be governed by applicable legal principles relating to changes in consent decrees.
If, subsequent to entry o f the Consent Decree by the Court, the Court determines that the
Consent Decree should be modified (whether pursuant to section IV o f the Consent Decree or
otherwise), such determination shall have no effect on the Settlement Agreement, Stipulation and
Side Letter which shall, in all respects, remain in full force and effect.
F.

Except as otherwise provided in this Settlement Agreement, neither the States nor

Zeneca shall have the right to withdraw from this Settlement Agreement once the Settlement
Agreement has been executed by the Parties and presented to the court for approval and entry.
In addition:
1.

In the event fewer than all fifty-one (51) States have executed this

Settlement Agreement, but Zeneca elects not to exercise its right to opt out and
instead executes the Settlement Agreement, the Settlement Agreement shall be
binding as to Zeneca and those states which have executed it; and
2.

Neither the States nor any o f them shall have the right to withdraw from

this Settlement Agreement once they have executed and presented it to Zeneca
but before either (a) Zeneca has executed it, or (b) Zeneca has declined to execute
it.
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G.

This Settlement Agreement and the Side Letter shall not be modified except in

writing, signed by each o f the Parties hereto or by their authorized representative; provided,
however, that the States and Zeneca may jointly modify the terms o f this Settlement Agreement
and the Side Letter solely for the purpose o f facilitating the details o f settlement administration.
H.

N o part o f the Settlement Amount constitutes, nor shall it be construed or treated

as constituting, a payment in lieu o f damages, treble damages, fines, penalties, forfeitures or
punitive recoveries, nor have the States sought the imposition o f any o f the foregoing as part o f
the Settlement Agreement in this action.
AGREED AND CONSENTED TO:

D AN MORALES
Attorney General o f Texas
JORGE VEGA
First Assistant Attorney General
LAQUITA A. HAMILTON
Deputy Attorney General for Litigation
PAUL ELLIOTT
Chief, Consumer Protection Division

Assistant Attorney General
Texas Bar(lxy 07057800
Consumer Protection Division
P O. Box 12548
Austin, TX 78711-2548
(512)463-2185
(512)320-0975 [Fax]
G:\SHAREDFT ATS\FARMCHEM\PLEADING'.SETTLE.ZEN
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BILL PRYOR
ATTORNEY GENERAL
STATE OF ALABAM A

By.
Assistant Attorney General
State House, 11 South Union Street
Montgomery, AL 36130
(334) 242-7463

BRUCE M. BOTELHO
ATTORNEY GENERAL

By

:^Dmlû

Daveed A. Schwartz
Assistant Attorney General
Alaska Department of Law
1031 W. 4th Avenue, Suite 200
Anchorage, Alaska
99501-1994
(907) 269-5100
(907) 276-8554 (Facsimile No.)

State of Texas et al. v. Zeneca

GRANT WOODS
Attorney General of Arizona

REBECCA W. BERCH
First Assistant Attorney General

SUZANNE M. DALLIMORE
Assistant Attorney General
Antitrust Unit Chief, Civil Division

Civil Division, Antitrust Section
1275 W. Washington Street
Phoenix, AZ 85007
(602) 542-7752
(602) 542-4801 (Facsimile No.)

WINSTON BRYANT
Attorney General o f Arkansas

ROYCE GRIFFIN
Chief Deputy Attorney General

KAY G. BARTON
Deputy Attorney General

Consumer Protection D ivision
Office o f the Attorney General
323 Center Street, 200 Tower Bldg.
Little Rock, A R 72201-2610
(501) 682-6150
(501) 682-8118 (fax)

DANIEL E. LUNGREN
Attorney General of California
M. DAVID STIRLING
Chief Deputy Attorney General
RODERICK E. WALSTON
Chief Assistant Attorney General
THOMAS GREENE
Senior Assistant Attorney General

[GHT
Deputy Attorney Gene/al
Antitrust Section
50 Fremont Street, Suite 300
San Francisco, CA 94105-2239
Telephone: (415) 356-6314
Facsimile: (415) 356-6257

GALE A. NORTON
Attorney General
MARTHA PHILLIPS ALLBRIGHT
Chief Deputy Attorney General
RICHARD A. WESTFALL
Solicitor General
GARTH C. LUCERO
Deputy Attorney General

~

1]/1
MARIA E. BERKENKOTTER, 16781*
Assistant Attorney General
Civil Litigation Section
Antitrust Unit
1525 Sherman Street, 5th Floor
Denver, Colorado 80203
Telephone:
(303) 866-3613
FAX:
(303) 866-5691
♦Counsel of Record

State of Texas et al. v. Zeneca

RICHARD BLUMENTHAL
Attorney General o f Connecticut

Steven M. Rutstein
Assistant Attorney General
Chief, Antitrust and Consumer
Protection Department
110 Sherman Street
Hartford, Connecticut 06105
Tel: (860) 566-5374
Fax: (860) 523-5536

Keith R. Brady

Major Litigation A ND
Antitrust Division
Department o f Justice
820 N. French Street 6th floor
Wilmington, DE 19801
(302) 577-8400
(302) 577-6630 (Facsimile N o.)

JO ANNE ROBINSON
Interim Corporation Counsel, D.C.
ROBERT R. RIGSBY
Deputy Corporation Counsel
Enforcement Division
LUIS E. RUMBAUT
Director
Civil Branch
PASTELL VANN
Assistant Director
Civil Branch

'Donald Stuart Cameron'
Assistant Corporation Counsel
Civil Branch
Attorneys for the
District of Columbia
One Judiciary Square, Rm 6N72
441 4th Street, N.W.
Washington, D.C. 20001
(202) 727-6240
(202) 727-6014 (Facsimile No.)

MICHAEL J. BOWERS
Attorney General
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BRENDA H. COLE
Deputy Attorney General

176600
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ALAN GANTZHORN
283813
Senior Assistant Attorney General
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Senior Assistant Attorney General
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MARGERY S. BRONSTER
Attorney General o f Hawaii
JOHN W . ANDERSON
First Deputy^Attomey General

Ted Gamble Clause
Deputy Attorney General
Antitrust Unit
Department o f the Attorney General
Commerce and Economic Developm ent Division
425 Queen Street
Honolulu, Hawaii 96813
(808) 586-1180
(808) 586- 1205 (Facsimile N o.)

ALAN G. LANCE
Attorney General o f Idaho

BRETT T. DeLANGE
Deputy Attorney General
P.O. B ox 83720
Boise, Idaho 83720-0010
(208)334-2424
(208) 334-2830 (fax)
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JA M ES E . R YA N
Attorney General o f Illinois

CARO LE R. D O R IS
Chief, Department o f Public Advocacy

C H R ISTIN E H . R O SSO
Assistant Attomey General
Chief, Antitrust Bureau
100 W est Randolph Street
Chicago, Illinois 60601
(3 1 2 )8 1 4 -5 6 1 0
(312) 814-5079 (fax)

JEFFREY A. MODISETT
Attorney Generai o f Indiana

Geoffrey S^ughter /j
Special Counsel for'Legal Policy
Indiana Government Center South
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402 W. Washington Street
Indianapolis, IN 46204
(317) 232-6255
(317) 232-7979 (Facsimile N o.)

Respectfully submitted,
THOMAS J. MILLER
Attorney General of Iowa
DAVID R. SHERIDAN
Assistant Attorney General

JOR, PK1005411
Assis^öht Attorney General
Environmental and Agricultural
Law Division
1223 East Court A v e .
Executive Hills East, 2nd Floor
Des Moines, IA 50319
Tel: (515) 281-3961
FAX: (515) 242-6072

CARLA J. STOVALL
Attorney General o f Kansas
JOHN W. CAMPBELL
Senior Deputy Attorney General

Kevin D. Case
Assistant Attorney General
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Attachment A to Settlement Agreement
In the matter o f State o f Texas, et al. v. Zeneca Inc.. Zeneca exercises its right under
Section IX A o f the Settlement Agreement and elects to opt-out o f the settlement in this matter,
the terms o f which are set forth in the Stipulation, proposed Consent Decree, Settlement
Agreement, and Side Letter presented to Zeneca's attorneys on June 6, 1997.
Dated th is___ day o f ______, 1997.

Robert L. Ciotti, Esq.
Chris S. Coutroulis, Esq.
Carlton, Fields, Ward, Emmanuel,
Smith and Cutler, P.A.
Attorneys for Zeneca Inc.
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DAVID SCHUMAN

HARD.Y MYERS

DEPUTY ATTORNEY GENERAL

ATTORNEY G ENERAL

D E PA R T M E N T OF JUSTICE
CIVIL ENFORCEMENT DIVISION
1162 Court Street NE
Justice Building
Salem, Oregon 97310
Telephone: (503) 378-4732
FAX: (503) 378-5017
TDD: (503) 378-5938

June 6, 1997
Robert L. Ciotti, Esq.
Chris S. Coutroulis, Esq.
Carlton Fields
PO Box 3239
Tampa, Florida 33601
Re:

Agricultural Chemicals Investigation

Dear Bob and Chris:
I am authorized by the state of Oregon and all other states
that are Parties to the Settlement Agreement and Consent Decree
in this matter to enter into this letter agreement.
Section 1:

Timing of Filing and Documents to Be Filed

The states identified in the Consent Decree and Settlement
Agreement as defined therein (the "States") and Zeneca Inc.
("Zeneca") (collectively, the "Parties") agree that the
Complaint, Answer, Settlement Agreement, Stipulation and Consent
Decree shall be filed together (the "Settlement Package"). The
Settlement Package will contain an index clearly identifying the
five (5) documents contained therein and tabbed dividers
separating each document, and will be submitted to the Court
under a joint cover letter from representatives of the States and
Zeneca.
The States will coordinate with Zeneca's dbunsel in order to
ensure their availability for any hearings attendant to the
filing of the Settlement Package and the entry of the Consent
Decree.
The Settlement Package will be filed, and a courtesy
copy provided to the Court, a reasonable time in advance of any
hearings.
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Section 2:

Press Embargo

The Parties agree to an embargo on issuing any news release
or statement to the media, or holding any press conference, for
which the purpose of any such action, in whole or in part, is to
announce the settlement of this matter.
The Parties further
agree that, during the embargo, they will not otherwise publicly
announce, confirm or refer to the settlement of this matter.
The press embargo shall expire when the
Settlement Package.
The States shall notify
filing the Settlement Package at least three
advance of the date of filing the Settlement

parties file the
Zeneca's counsel of
business days in
Package.

The State of Oregon will provide a model press release to
Zeneca 48 hours in advance of the filing of the Settlement
Package with the Court.
The State of Oregon also will advise
Zeneca at that time of each State that intends to issue a press
release.
However, the Parties understand that the language
contained in each state's press release is within the sole
discretion of the attorney general in each state and is not
subject to negotiation.
Section 3:

Indemnification For Certain Expenses

The Parties further agree, in further consideration for the
limited covenant not to sue Zeneca's distributors as provided in
Section VI of the Settlement Agreement, as follows:
Zeneca will indemnify the states for any and all copying
cost bills submitted for payment by any of the independent
operating companies of United Agri Products, Inc. ("UAP IOCs)1
and Vigoro Industries, Inc., which cost bills represent costs
incurred in producing documents to one or more of the states in

1 For purposes of this agreement, the UAP IOCs include, but
are not limited to Loveland Industries, Inc.; Tri-State Delta
(Arkansas and Tennessee); Pueblo Chemical Co.; Northwest Chemical
Corp.; Snake River Chemical; Tri-River Chemical; Grower Service
Corporation d/b/a Cole Grower Service; Cropmate Company d/b/a
UAP/Richter; Midwest Valley Chemical Co.; Midwest Agriculture;
Warehouse Co. d/b/a United Agri Products MN/IA; Ag Chem, Inc.;
Tri State Chemicals; UAP/Georgia AG Chem, Inc.; Tri Mid Valley
Chemicals, Inc.; and Central Valley Chemicals, Inc.
T#498813.7 060497 1:53 pm
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accordance with civil investigative demands served on these
companies on or after March 1, 1995 pursuant to any investigation
conducted by one or more of the states into resale pricing
practices in the agricultural chemicals industry.
However, Zeneca's indemnification obligation under this
letter agreement shall be limited in the following manner:
1.
The limit for indemnification for the Vigoro cost bill
shall be $2,652.36;
2.
The total limit for indemnification for all UAP IOC
cost bill(s) is $20,000;
3.
Zeneca's obligation for indemnification for any UAP IOC
cost bill is limited to an amount that reflects a copying
expense of up to, but no more than, 20 cents per page;
4.
Zeneca's obligation for indemnification for any cost
bill does not include any obligation to reimburse any
company for time spent by the company's attorney and/or
his/her designee in reviewing the documents prior to
producing said documents to the Plaintiff States.
Section 4:

Disposition of Zeneca Documents

Except as provided below, the states shall return to Zeneca
the original and all copies of the transcript of the deposition
of John Woodward (including any exhibits thereto), and all
documents, deposition transcripts (including exhibits thereto)
and responses to interrogatories produced by Zeneca pursuant to
the civil investigative demand issued by the State of New York or
pursuant to the informal requests of the States of New York or
Oregon, and any copies thereof in whatever form made as a result
of those product irons (such copies to include without limitation
actual paper copies, computer disks or tapes, or other magnetic
media), [collectively, "Zeneca Documents"], under the following
rules, procedures and timelines:
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1.
No later than three (3) business days after the
execution by all States and Zeneca of the Settlement
Agreement by Zeneca, the States, through Oregon Assistant
Attorney General Andrew E. Aubertine, shall provide to
Zeneca a list of States having Zeneca Documents in their
possession.
Such list shall include the names and addresses
of the attorneys of record for each State in this matter.
After such list is provided to Zeneca, Zeneca Documents
shall not be disseminated to any State not on such list
except as provided in Section 5 below.
2.
Within fifteen (15) calendar days after execution by
all States and Zeneca of the Settlement Agreement, each
State shall return all Zeneca Documents in its possession by
Federal Express or a like service for next day delivery to
Zeneca's counsel, Robert L. Ciotti, Carlton Fields, P.A.,
One Harbour Place, Tampa Florida, 33602, and shall
contemporaneously provide to Zeneca's counsel, under
separate cover, an affidavit verifying that all such
Documents were returned.
3.
Zeneca shall incur the transportation costs associated
with the return of the Zeneca Documents from the various
States to Zeneca, and the States shall incur any other costs
associated with such return.
4.
Any State may request and receive a reasonable
extension of up to seven (7) calendar days beyond the
fifteen (15) day initial period to carry out the return of
Zeneca Documents, upon demonstration that such request is
made in good faith and due diligence has been exercised in
responding to Zeneca's request.
5.
All Zeneca Documents shall be considered covered by the
confidentiality provisions of the Zeneca confidentiality
agreement and shall remain confidential and not subject to
disclosure to any third party or pursuant to any public
records law request during the course of their return and
under the timelines identified herein.
6.
If the public records laws of a particular State
prohibits the extension of such confidentiality provisions
to the Zeneca Documents in the circumstances described in
paragraph 5 above, such State shall:
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a.
Forward all Zeneca Documents in its possession to
the State of Washington; and
b.
Provide an affidavit to Zeneca's counsel verifying
that all such Documents in its possession were sent to
the Washington Attorney General c/o Assistant Attorney
General Tina Kondo; and
Washington shall assume that State's obligation hereunder to
return the Documents to Zeneca.
7.
No filing of the Settlement Package referred to in
Section 1 above shall occur until three days after the return of
Zeneca Documents by each of the States has been completed.
Section 5:

Return of Zeneca Documents to States

1.
Zeneca shall return the Zeneca Documents to the States
(with Zeneca incurring the transportation cost associated
with such return) for delivery within three (3) business
days after the occurrence of any of the following events:
a.
The States request their return in connection with
addressing any objections, appeals or other matters
arising in connection with entry of the Consent Decree;
b.
The District Court declines to enter the Consent
Decree; or
c.
The Court of Appeals reverses the entry of the
Consent Decree.
2.
Zeneca's obligation to return the Zeneca Documents to
the States shall expire when the Consent Decree has been
entered and all appeals periods arising therefrom have
expired.
3.
Prior to the expiration of its obligation to return the
Zeneca Documents to the States, Zeneca will not open the
boxes or envelopes in which the Zeneca Documents were
returned to it by the States.
After such expiration, Zeneca
may handle the boxes, envelopes and Zeneca Documents in
whatever manner it chooses, including destroying them.
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Section 6 :

Further Use of Zeneca Documents

In the event Zeneca Documents are returned to the States as
provided in Section 5 above, the use and receipt of such
Documents is subject to the following terms and conditions:
1.
Further receipt and use of the Zeneca Documents shall
be governed by the terms of the preexisting confidentiality
agreement between Zeneca and the State of New York,
including without limitation the notice provisions
pertaining to third party requests therein, a copy of which
is attached hereto as Exhibit A, unless superseded by any
subsequent order issued by a court, in which case the terms
of the order(s) shall govern the receipt and use of the
Zeneca D ocuments.
2.
All states that are not in possession of Zeneca
Documents (and therefore not set forth on the list provided
to Zeneca under paragraph 1 of Section 4 above) at the time
of execution of the Settlement Agreement by all States and
Zeneca may be entitled to receive and use such Zeneca
Documents only after:
a.
A representative of the States provides advance
notice to Zeneca's counsel of any such distribution of
the Zeneca Documents to a new recipient State; and
b.
Each such recipient State has executed an
agreement to abide by the confidentiality agreement
referenced in paragraph 1 above and a copy of such
agreement has been provided to Zeneca's counsel within
five (5) business days of its execution.
3.
In the event Zeneca Documents have been returned to the
States pursuant to this Section, the subsequent return of
the Documents to Zeneca shall be governed by terms and
conditions substantially similar to those set forth in
Section 4 herein so as to ensure that the Documents will be
returned to Zeneca at the earliest possible time consistent
wi t h :
a.
The States' need for possession of the Documents
in connection with (i) addressing any objections,
appeals or other matters arising in connection with
entry of the Consent Decree or (ii) the Investigation
or any litigation they have initiated pursuant to the
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Investigation in which the theory of such litigation is
based on allegations of resale price maintenance of
crop protection chemicals ("CPC") arising from a
manufacturer's policies or programs which condition the
payment of a rebate on reselling the CPC at or above a
qualifying price specified by the manufacturer; and
b.
Zeneca's desire to maintain the confidentiality of
its Documents and thus to eliminate, or as nearly as
possible eliminate, the risk of disclosure of such
Documents pursuant to any public records law request.
Section 7:

Miscellaneous

In order to protect the confidentiality of any information
relating to Zeneca, its marketing programs or activities, or the
pricing of its Ag Chem products (including, without limitation,
any indexes to or summaries of information derived in whole or in
part from Zeneca Documents), [collectively, "Zeneca
Information"], the States shall:
1.
Provide Zeneca with an opportunity to take appropriate
action to protect the Confidentiality of such Information,
by promptly advising Zeneca's counsel of any request by a
private party or the public generally for such Information,
including without limitation, pursuant to any request for
public records under applicable statutes or laws, and
2.
For a period of one (1) year from the date all appeals
periods arising from the entry of the Consent Decree have
expired, enforce and not knowingly waive any applicable
privileges, exemptions, policies or practices which would
mandate protection of such Information from disclosure
pursuant to any request by a private party or the public
generally, including without limitation any request for
public records under applicable statutes or laws.
This agreement shall become effective once authorized
representatives of all Parties have signed this letter.

Assistant Attorney General
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We represent that we are authorized to enter into this
agreement on behalf of Zeneca Inc.

Dated this

/

*-

day of

____ , 1997.

Robert L. Ciotti
Carlton, Fields, Ward, Emmanuel
Smith and Cutler, PA
Attorneys for Zeneca Inc.

Chris S. Coutroulis
Carlton, Fields, Ward, Emmanuel
Smith and Cutler, PA
Attorneys for Zeneca Inc.
EWF08B08
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Linas Gargiulo, Esq.
Asatatant Attorney General
Antitrust Bureau
Office of Nev York Attornay General
Room 2601
130 Broadway
New York/ New York 10271
Re:

subpoena dated April 11, 1995 pursuant to
* GBL Section 343 Issued t o TCI Anar teas,
i i t g .i Z g 5 i n a R ^ A q ^ 7 g diw ^ a / z a n ^ - J i ] f l . « ___________

D e a r MS. G a r g i u l o :

This letter will serve as our complete and final agreement
concerning the confidential treatment of any and all document«,
answers to interrogatories and testimony ("Information*1) provided
to t h a •Antitrust Bureau of the Office of the Attorney General of
tha State of New York ("your office") by Zeneca or ita officers or
employees (collectively,
Hzen«caw) in response to the atoovarafarenood subpoena
("the Subpoena")
or in response to any
additional raquest or demand for information to Zenaoa by your
office in connection With tha multi-state civil inveatigation
concerning the nal* and distribution of agricultural chemicals
("the Investigation1*) , To the extant thia letter agreement deals
with issues specifically addressed in your letter of June 28, 1995,
that earlier latter is superseded as to such issues. Our agreement
is as follows:
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lAll Information produced by Zentca to your offfiae
voluntarily or through compulsory process will be protected in
accordance with the conf identiality provisions of General Business
Law sagtion 343 (*GBL S 343’*) and of thia letter agreement.
In
providing the Information, Zeneca is relying on your office'»
assurance that it will protact Zeneca's legitimate interests in
privnoy and confidentiality.
2.
Your office
la authoriaed to disclose Information
produced by Zeneca, including Information designated by Zeneca as
Confidential, to the staff of your office, including all lawyers,
paralegals, and aecratariea^ and to all expert economists or other
consultants
retained
by
your
office
to
assist
with
tha
Investigation, provided such expert economists or other consultants
agree in writing (with a copy to Z e n e c a ) not to dlsclos* or release
any Information t o any third-party and to a f f o r d s u c h Information
confidential treatment in accordance with the t e r m s of this letter
agreement.

3.
¥our office, the offio* of tha A t t o r n e y General of a
Recipient State (as defined below) and the o f f i c e of a Recipient
Agency (as defined balow) may us* any Information producad by
Zeneca, including Information designated by Zeneca as confidential,
in the examination under oath of a witness conducted in connection
with the Investigation.
However, neither your office no r a
Recipient State nor a Recipient Agency shall disclose any
Information designated by Zeneca as Confidential to any non-Zeneca
witness other than the author(s), recipient(s) or subject(s) of
such Information or any person (») employed at the same company as
the author (a) , recipient (*) or subject (s) of such Information
unless your office or that of the Recipient State or Recipient
Agency, aa applicable, in good faith be l levee such diccloeure is
necessary to further the investigation, takes reasonable steps to
minimize any prejudice to Zeneca's competitive position and
provide* reasonable notice under the circumstances (including
advance notice if possible) to Zeneca. Additionally, neither your
offiao nor that of the Recipient State nor that of the Recipient
Agency shall provide to any euoh witness copies of Information
designated a s Confidential produced to your office by Zanaca.
4.
Vour office
is authorized to disclose
Information
produced by Zeneca, including Information designated by zcncca as
confidential, to the office of th* Attorney General of any state
P t h e Recipient 3t«te:!) p à i uiuipaLing in the Investigation only if
the Attorney General's offio* of the recipient State provides
written assurance to your office, that:
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fa) the Attorney General of the Recipient state, and all
persons acting on hi» or her behalf, have raid the confidentiality
restrictions set forth in G9 L 5 343 and in thia letter agreement,
and will abide by those restrictions, aa will any authorized
employe«» in the Attorney Gen«r«l's office in th« Recipient Gtate
to whom the Information is provided;
(b) neither the Attorney General of the Recipient state,
nor any person acting on hia or her behalf, nor any person in his
or her office to whoa the Information is provided, will disclose
any Information provided by Zeneca to any person except as provided
for elsewhere in this agreement and to [i) authorized office staff
and (ii) expert economist* or consultants retained by th e Attorney
General'» office of the Recipient State to assist with the
Investigation, provided such expert economist or other consultant
agrees in writing (with a copy to Zeneca) not to disalos« any
information to any third-party and to afford such Information
confidential treatment in accordance with the terms of this letter;
and
(o) as soon as possible, but no later than thirty (30)
days, after the termination of th« Investigation and of all
litigation, if any, relating thereto which has been commenced by
the Recipient state, including appeal« therefrom, all Information
fro» 2eneca provided by No w York to the Recipient stat« an d all
copies thereof shall bo returned to Zeneca, or at Zeneca'* option,
destroyed*.
5.
Your office agrees that it will provide Zeneca with
contemporaneous notice of the disclosure of any Information to the
Attorney General of a Recipient state, together with a copy of the
written assuranoo provided by the Recipient state pursuant to
paragraph 4.

6,
In tha event that any Recipient Stat« or non-federml
k*cipi«nt Agency issues a subpoena or civil investigative demand to
Seneca in connection with an investigation concerning tho «ale and
distribution of agricultural ohemical*, then New York will provide
no further Information produced by Zfehace to said Recipient State
or non— federal Recipient Agency,
7Your office is authorized to disclose Information
produced by Zeneca, including Information designated by Zeneca, as
Confidential, to any other law «nforoewont agency with the
authority to enforce tha federal or state antitrust law« ('.»the
Recipient Agency") , provided that the Recipient Agency provides the
same written assurances which a recipient state is required to
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provide pursuant! to paragraph 4 hereof.
Moreover, your office
agrees to provide Zeneca oontnmporaneou» written notice of such
diacloauro, together with a copy of the written assurance provided
by the Recipient Ageney pursuant to paragraph 4,
Such written
notice shall identify the Recipient Agency to whom such disclosure
was mad»,
and a reasonable description of the information
disclosed.
s.
Except as otherwise authorised by fehl* letter agreement,
with respect to Information provided by Zaneca and' specifically
designated aa Confidential, your office agrees (a) not to disclose
such Information to third-parties;
(b) not to authorise the
Attorney General of a Recipient State or a Recipient Agenay to
disclose such Information to third-parties; (c) to oppose any
Freedom of Information Law ("FOIL") request or other request for
such Information by a third-party; (d) to defend against any such
request; and («) to notify Zeneca promptly in writing of any such
request in order to provide Zeneca fcha opportunity to join in the
defense against any such request.
Such notice shall include a
description of the Information requested to be disclosed and of the
entity requesting the disclosure.
9.
(a) Zeneca may designate Information that it produces to
your office ae confidential if Zeneca in good faith believe» that
the information provided includes confidential proprietary or
cojamerciaily-oeneitive information.
without limitation, such
Information *o designated may conaiat of confidential proprietary
or cojamercially-eensitive Information relating t o Zenecars prices,
costs, rebates, customer list», programs, marketing plans or
etrategie*, research plans or strategies, capital expenditures,
manufacturing processes, trade secrete, internal evaluation» of
Zeneca personnel and its distributors, and distributors' sales and
prices of Zeneca products in the marketplace or b s reported to
Zeneca.
(b)
Zeneca shall designate Information as Confidential
•ither by informing your office in writing of the specific
Information
it
considers
Confidential
or
by
»tamping
the
Information
itself
with
the
designation
"Confidential"
or
"Specially R»»tricted".
(c)
I f r after your
receives Informal-inn from
Borrow* designated as Confidential, your office conclude» that such
Information was improperly designated and wish»» to contest this
dooignation and disclose the I n f o r m a t i o n *o designated to a thirdpatty, your office shall give Zeneca at least fifteen (15) day»
written advance notice of its intent to contest the designation and
to disclose tha Information so designated to a third party, in

1

M kt.t z e h . L i p e k , G o l m t e i n , W o l f , S c h u s s e l & S a e e r , V. C.
Linda Cargiulo,
July 17, 1995
Page 5

Esq.

order t o afford Zeneca an opportunity t o »oefc an appropriate order
prohibiting such. disclosure.
Such written notice shall include a
specific description of the information designated by Zeneca as
Confidential which your offio« intends to contest and disclose, and
of the entity to who» disclosure is intended.
1 0 . Your office, the office of the Attorney General of any
Recipient state and the office of any Raaipient Agency may us*
information provided by Zeneca in any civil proceeding brought by
your office or by tho office of the Attorney General of the
Recipient Stato or by the office of a Recipient Agency to enforce
federal or state antitrust laws, provided that your office, or tha
office of the Recipient State or Recipient Agency, as applicable,
has either (a) reached a confidentiality agreement with Zeneca
concerning th« use in such proceeding of Information designated as
Confidential, or (b) given Zeneca fifteen (15) days written advance
notice of its intent to disclose Information which has been
designated as confidential in order to afford Zengoa an -opportunity
to seek a protective order governing the disclosure of such
Information.

11.
As soon ao possible, but no later than thirty (30) days
after termination of the Investigation and of all litigation, if
any, ralating thereto which ha* been Commenced by your Office,
including appeals therefrom, all Information provided by Zeneca to
Nav York (and all copies thereof) shell be returned to Zeneca, or
at Zeneca's option, destroyed.
The return or destruction of any
Information from Zeneca provided by your office to the Attorney
General of a recipient state shall be governed by paragraph *(d).
Your signature below will confirm that the terms of this
letter are acceptable to you and that they will govern Zeneoe's
production-or Information.
sincerely yours,
MBLTZER, LIPPE, COLnSTEIW, WOLF
SCHLISSEL fc SAZER, P.C.
By
RJGjpgh
AGREED TO:
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